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itended for the information of neutrals and of the subjects of PART 111
the state issuing them, and that no obligation to declare war now A% !
exists as between the enemy states!. Practice on the other hand Recent
has been less variable than formerly. The United States began D
war with England in 1812, and with Mexico in 1846, without
dther notice or manifesto; Piedmont opened hostilities against
Naples in 1860 in like manner; and the war between France and
Mexico in 1838, beginning in a blockade instituted by the former
wuntry which the latter chose to consider an act of hostility,
forms an exact parallel in its mode of commencement to many of
the wars of last century. The war of 1870, which was com-
menced by a declaration handed to Count Bismarck by the
French chargé d’affaires, and that in 1877 between Russia and
Turkey, which was declared by a formal despatch handed to the
- lwkish chargé d’affaires at St. Petersburg, afford instances of
direct motice. In most, 1f not all, other cases, hostilities have
- been preceded by manifestos. [President Kruger, it will be re-
- membered, issued an ultimatum to the British Government on

IHl!l\‘aal'euilleu,, tit. iii, ch. i. sect. 2 ; Heffter, § 120; Calvo, § 1663 ; but
- e also § 1649 ; Riquelme, i. 131-3 ; Bluntschli, §§ 521-2; Wheaton, pt. iv.
l‘f'-iﬁ; Klaber, §§ 238-9 ; Twiss, ii. §§ 35-7; Phillimore, iii. ch. v. In
Ssllsendorffs Handbuch (1880, vol. iv. §5 82-4) neither declaration nor
Hﬁto is held to be necessary though a belligerent ought, it is said, to
iy iwh of some sort if he can do so consistently with his political interest
. S military aims, F. de Martens (Traité de Droit Int. iii. 205) considers
lm Proclamation nor diplomatic notice are obligatory, provided
) State of relations is such that hostilities will not be a surprise.
. % Which constitute a surprise he characterises as brigandage and
** A4S instances of such attacks he mentions the invasion of Silesia in
"¢ the eommencement of war by the United States in 1812 before the
3 was known in England. Geffcken (1888, notes to Heffter,
ds a notice fixing a date, from which hostilities shall be con-
"" necessary in the interests of neutrals and of the
 belligerent states. To this view, so far as neutrals and
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384 COMMENCEMENT OF WAR

PART 111 Oct. 9, 1899, demanding, nfer alia, that all British troops should
CHAP. I 1 withdrawn from the borders of the Republic and all reinforee.

Conelu-
S10NSs,

ments stopped ; default of a satisfactory answer within forty-eight
hours would be regarded as a formal declaration of war. On the ex-
piration of this period the Transvaal forces crossed the frontier, and
the President of the Orange Free State at the same time declared
war on Great Britain in a manifesto addressed to his Burghers |
Looking at the foregoing facts as a whole 1t is evident that it

is not necessary to adopt the artificial doctrine that notice must
be given to an enemy before entering upon war. The doctrine
was never so consistently acted upon as to render obedience to it
at any time obligatory. Since the middle of last century it has
had no sensible influence upon practice. In its bare form i
meets now with little support, compared with that which it
formerly received. In the form of an assertion that a manifesto
must be published it is so enfeebled as to be meaningless. Te
regard a manifesto as the equivalent of a declaration is to be
satisfied with a fiction, unless it be understood that hostilities
are not to commence until after there is a reasonable cerfanty
that authenticated information of its contents has reached the
enemy government, The use of a declaration does not excluds
surprise, but it at least provides that notice shall be served al
infinitesimal space of time before a blow is struck. A manifestt
apart from the reservation mentioned, is quite consistent with ¢
blow before notice. The truth is that no forms give sec it
against disloyal conduct, and that when no ‘disloyalty o
states always sufficiently well know when they stand on
brink of war. Partly for the convenience of the subjects of 1
state, and partly as a matter of duty towards neutrals 1,8 WS
festo or an equivalent notice ought always to be issued, 1
possible, before the commencement of hostilities ; but to 1mas
a duty of giving notice to an enemy is both to think incor™
e in cases, which
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COMMENCEMENT OF WAR 385

fo a general or admiral, takes place in such circumstances that P:\Rfr 1884
a maniiesto cannot be previously published. CHAP. 1

If the above views are correct, the moment at which war

begins 1s fixed, as between belligerents, by direct notice given by
one to the other, when such notice is given before any acts of

hostility are done, and when notice 1§ not given, by the commis-
sion of the first act of hostility on the part of the belligerent who
takes the initiative.
The outbreak of war, besides calling into existence the rights Negative

which will be discussed in the following chapters, has the nega- fﬁ'ﬁ“ﬁ;’f

tive effect of — Sspcnragl

ment of

L. Abrogating and suspending treaties of certain kinds. war.

2. Putting an end to all non-hostile relations between subjects
of the belligerent states.

It is not altogether settled what treaties are annulled or Abroga-
Suspended by war, and what treaties remain in force during its ::;I;:nn.d
Miﬁmmnce or revive at its conclusion. According to some ::‘;:t;’;_
Wniters all treaties are annulled, except in so far as they are Opinions

®oncluded with the express object of regulating the conduet of the °f Writers.
. Parties while hostilities Jast 1. Wheaton considers that so-called
" ‘h.mﬂ'tory conventions,” which set up a permanent state of
| hﬁ by an act done once for all , such as treaties of cession or
(Sndary, or those which create a servitude in favour of one
' Within the territory of another, generally subsist notwith-
the existence of war, ‘and although their operation may
- cases,” which he does not specify, ¢ be suspended during
they revive on the return of peace without any express

: . ~other treaties, as of commerce agd navigation,

. fourse, except ¢ such stipulations as are made expressly

- 1
.-.- .
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386 COMMENCEMENT OF WAR

PART III are in no case destroyed or suspended by war, they being, ac.

CHAP. I

Recent
practice,

cording to Sir Travers Twiss, less ot the nature of an agreement
than of a recognition of a right already existing, or, as the same
view was put in the form of an example by an American judge,
¢ treaties which ©contemplate a permanent arrangement of
territorial or other mational rights were extinguished by the
event of war, even the treaty of 1783, so far as it fixed our limuts
and acknowledged our independence, would be gone,” and on the
occurrence of war between England and the United States “we
should have had again to struggle for both upon original revos
Jutionary principles’.” Others again think that all treaties
remain binding unless their terms imply the existence of peace,
or unless the reason for their stipulations is destroyed by the war;
or else that treaties of the last-mentioned kind, such as treaties
of alliance, are annulled, but that treaties of commerce, postal
conventions, and other arrangements of like character, are sus
pended only, and that treaties or provisions in them, such a8
those ceding or defining territory, which are intended to be
permanent, remain in force; or finally that treaties are put an
end to or suspended only when or in so far as their execution
incompatible with the war itself ®.

A like divergence of opinion is:suggested by the conduct of
states at the conclusion of recent wars. By the Treaty of
Paris, which ended the Crimean War, 1t was stipulated that until
the treaties or conventions existing before the war between the
belligerent powers were renewed or replaced by fresh agrﬂﬂmm
trade should be carried on on the footing of the regulations in for®
before the war, and the subjects of the inter-belligerent S
should be treated as between those states as favourably as thes

1 Twiss, i. §§ 225-6; Sutton v, Sutton, i. Russell and Mylne, 663; ~

Emiatey for the_ Propagation of the Gospel in Foreign Parts v. The 19T
Newhaven, viii Wheaton, 494. Sir R. Phillimore pt. xii. ch. ii) s
that treaties which ¢ recognise a principle and object of P
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of the most favoured nation. Under this provision, not only PART II1
were fresh treaties of commerce concluded, but it seemed neces. CEA*- T
sary to Russia and Sardinia to exchange declarations to the effect

that a convention for the abolition of the droit d’aubaine, than

which no agreement could seem to be more thoroughly made in

view of a permanent arrangement of rights, was to be considered

a8 having recovered its force from the date of the exchange of
ratifications of the treaty. Again, as between Austria and
Sardinia in 1859, all treaties in vigour upon the commencement

of the war of that year were confirmed, that is to say were stated

by way of precaution to be in force, by the Treaty of Zurich, and

smong those treaties seem to have been a treaty of commerce

and a postal convention ; but as between Austria and France no

revival or confirmation of treaties was stipulated although agree-

ments of every kind existed between them. In 1866 the Treaty

of Vienna between Austria and Italy confirmed afresh the
“igagements with which the Treaty of Zurich had dealt, and the

Treaty of Prague revived, or in other words restipulated, all the

treaties existing between Prussia and Austria in so far as they

bad not lost their applicability through the dissolution of the

German Confederation. In 1871 the Treaty of Frankfort re-

Vived treaties of commerce and navigation, a railway convention

| h'lﬂg reference to the customs, copyright conventions and ex-

trdition treaties, without making any mention of other treaties

% which France and Germany were bound to each other, |

~ Looking at the matter apart from authority and from practice, Classifica-
“ties and other conventions, except those made in express fooiin
h "‘w of war, or articles so made forming part of more ith re-
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Conelu-
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PART III
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2. Treaties also binding the belligerent states with third
to each other, but unlike the former class

powers as well as
stipulating for continuous acts or for acts to be done in certain

contingencies, such for example as treaties of guarantee.

3. Treaties with political objects, intended to set up a per-
manent state of things by an act done once for all, which have
been concluded between the belligerent parties alone, such as
treaties of cession or of confederation.

4. Treaties concluded between the belligerent states only, and
dealing with matters connected with the social relations of
states, which from the nature of their contents appear to be
intended to set up a permanent state of things, such as con-
ventions to abolish the droit d’aubaine or regulate the acquisition
and loss of nationality.

5. Treaties concluded between the belligerent states only,
whether with political objects or not, which from the nature of
their contents do not appear to be intended to set up a permanent
state of things, such as treaties of alliance, commercial treaties,
postal conventions, &e.

With regard to the first of these classes of treaties it 18
obvious that the fact of war makes no difference in ther
binding force, since each party remains bound to another with
whom he is not at war, There is also no difficulty in observing

them, since they merely oblige to an abstention from acts 8t
variance with their provisions. The second class remain equally
obligatory, subject to the condition that there shall be &
reasonable possibility of carrying out their provisions ; but 8
those provisions require performance of acts, and not simp
abstention from them, compliance may readily be inconsistev
with the state of war or with the incidents of the particular 4
I'reaties of this kind therefore must be viewed weeordil

. #,' | 1_,: =
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s sufficiently long adverse preseription. Suppose, for example, PART 111 ‘
that a province belonging to one of two states is held under *A® !
a treaty of cession from the other. On the outbreak of war
between them, if the treaty were annulled by the occurrence of
hostilities, the former owner would re-enter the province as his
own, or if 1t were suspended he would be able to exercise the
rights of a sovereign there as against those of an oceupant in
the remainder of his enemy’s territory. Neither of these things
however takes place. The rights of a belligerent in territory
which he has formerly ceded are identical with those which he
has in territory which has never belonged to him. In both
be has merely the rights of a military occupant; he may
ippropriate both ; but neither become definitively his until the
tonclusion of a peace assigning the territory to him, or, if his
temy refuses to treat, until a due term of prescription has
dapsed. As regards treaties of the fourth class, it would seem
reasonable that they should continue or be suspended at the will

- of either of the belligerents. They are intended to be permanent

- Wmangements so long as peace shall exist, and there is nothing
m the fact of war to prevent them from recommencing their
“beration automatically with the conclusion of peace; there is
 therefore no reason for supposing them to be annulled. But as
Wl social relations are suspended for the time of war except by
“%press or tacit permission of the sovereign, it is impossible to
Upon treaty modifications of the normal social relations
~ ' are thus interrupted as being compulsorily operative
g the progress of hostilities ; except that the effects of acts
done under their sanction must remain unaltered.

L ..‘_ﬂ""_ J],_

O the fifth are necessarily at least suspended by

rily annulled, and there is mm
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pART 11I annulled, and to adopt the easy course, when it is wished to put '
CHAP.T 4} om in force again without alteration, of expressly stipulating

for their renewal by an article in the treaty of peace.

In all cases in which war is caused by differences as to the
meaning of a treaty, the treaty must be taken to be annulled.
During hostilities the right interpretation 1s at issue ; and it
would be¢pedantry to press the an alogy between war and legal
process so far as to regard the meaning ultimately sanctioned by
victory as representing the continuing obligation of the original
compact. Whether the point in dispute be settled at the peace
by express stipulations, or whether the events of the war have
been such as to render express stipulations unnecessary, i fresh
starting-point is taken; a peace which, whether tacitly or n
ternis, gives effect to either of two interpretations has substituted
certainty for doubt, and thus has brought a new state of things
into existence.

Ezr::j;m- To say that war puts an end to all non-hostile relat.inm
between the subjects of enemy states, and between the subjects

non-

1::15:22115 of one and the government of the other, is only to mention one

‘BJ:E;"&?; o of the modes of operation of the principle, which lies at the root
the enemy Of the laws of war, that the subjects of enemy states are enemies.

mg:nn 4 Phe rule is thus one which must hold in strict law in so far a8
:'ha:f;ent »o %xception has been established by wusage. Logically i
ﬂ& one 11:-nphes the cessation of existing intercourse, and therefore 8
subjects of Tight on the part of a state to expel or otherwise treat 3
the other. enemies the subjects of an enemy state found within its territo
the suspension or extinction of existing contracts according ¥
their nature, among extinguished contracts being partnersit
since it is impossible for partners to take up their joint bu
on the conclusion of war at precisely the point where it W
abandoned at its commencement ; a disability on the part of |
atnralised in. the stete with which thesf 2

- S S
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intercourse and of every species of private contract!, Of late PART 111
years it is seldom that a state has exposed itself, together with ™A™ !
its enemy, to the inconveniences flowing from a rigid main-

tenance of the rule of law ; but the mitigations of it which have

taken place have generally been either too distinctly dictated by

the self-interests of the moment alone, or have been too little

supported by wusage, to constitute established exeeptions 2.
Probably the only application of the rule, a relaxation of which
has acquired international authority, is that which has to do
with the treatment of enemy subjects who happen to be in a
belligerent country at the outbreak of war.

Bynkershoek in speaking of the right of a belligerent state to Excep-

freat as prisoners enemy subjects found within its boundaries at fom®! .

the beginning of war, mentions that the right had seldom ‘been respect to

" : : . . . ’ : enemy
exercised in recent times, and gives a list of treaties, which might subjects

' Contracts arising out of the state of war, and permitted under the
enstoms of war ;—as ransom bills (see postea, p. 460), are exceptions. They
#an be made and enforced during the continuance of war.

’ Bynkerahoak, Queest. Jur. Pub. lib. i, e¢. iii; The Hoop, i Rob. 196
The Rapid, viii Cranch, 160-2 ; Mr. Justice Story in Brown v, the United
States, ib, 136 ; Wheaton, Elem. pt. iv. ch. i. §§ 13, 15; Twiss, ii. §§ 46-57;
Phillimore, pt. ix. ch. vi. De Martens (Précis, § 269) thinks that the out-
Sresk of war does not produce the above effects of itself, but that a state
WAy if it chooses issue ¢ letters inhibitory* of all intercourse with the enemy.
~ Hoffter (§ 123) is of the same opinion. Bluntschli (§ 674) says only that
| h@porta entre les contrées oceupées par les armées ennemies sont dans

m interdits ;* thus suggesting that only personal intercourse within
" Area of military operations is forbidden ; he at least argues, on the
o . Bth of his doctrine that the subjects of enemy states are not enemies,

2% this ought to be the case. Calvo (§§ 1682-6) admits the rule of law to

" all relations between the subjects of states at war with one another

“Interdicted by the fact of war, but regards the rule as out of date and of
able rigour. Dr. Lueder in Holtzendorf’'s Handbuch (1889, iv. § 87)
er, bessuse ‘die Handelatreiheit ist das Urspringliche, die

.....
-



PART 111 easily be enlarged, stipulating for the reservation of a specified
CHAPR.T 006 during which the subjects of the contracting parties should

in a belli-
gerent
state at
the out-
break of

war.

392 COMMENCEMENT OF WAR

be allowed to withdraw themselves and their property from the
respective countries in the event of war between them ', By the
early part of the eighteenth century therefore a usage was in
course of growth, under which enemy subjects were secured the
opportunity of leaving in safety, and though the custom did nof
establish itself so firmly as to dispense altogether with the support
of treaties, those which were made in the end of that century,
and which have been made since then, may rather be looked upon

1 Queest. Jur. Pub. lib. i. c. iii. Vattel (liv. iii. ch. iv. § 63) says that ‘le
souverain qui déclare la guerre ne peut retenir les sujets de 'ennemi qui 88
trouvent dans ses états au moment de la déclaration. Ils sont venus ches
lui sur la foi publique: en leur permettant d’entrer dans ses terres et d'y
séjourner, il leur a promis tacitement toute liberté et toute sireté pour le
retour. Il doit donc leur marquer un temps convenable pour se retirer avee
leurs effets ; et s’ils restent au dela du terme prescrit, il est en droit de les
traiter en ennemis, toutefois en ennemis désarmés,” Moser, on the other
hand, could still write in 1779 that ‘wann keine Vertriige deswegen vorhao-
den seynd, ist es dem Europiiischen Vilkerrecht nicht entgegen, wann e
Souverain die in seinem Lande befindliche feindliche Unterthanen grrﬁstirt'
(Versuch, ix. i. 49).

In the infancy of international law the harsher of these two doctrines, 88
might be expected, existed alone. Ayala says, ‘ Est quoque notatu dignusm
qued inter duos populos bello exorto, qui ex hostibus apud utrumque populum
fuerint, capi possint, licet in pace venerint ; nam et olim servi alﬂcieblnl’w"
(De Jure et Off. Bell. lib. i. cap. v. § 25). And Grotius writes, ‘ Ad minues
das hostium vires retineri eos (i. e. enemy subjects within the country of &
belligerent) manente bello non inigquum videbatur ; bello autem compositd
nihil obtendi poterat, quominus dimitterentur. Itaque consensull in _h.
est; ut tales in pace semper libertatem obtinerent, ut confessione partiui
innocentes’ (De Jure Belli et Pacis, lib. iii. ¢. ix. § 4). ‘

During the middle ages nevertheless it seems to have been a pretty BM
practice not to detain enemy subjects, and to give them when E‘Pu’f
sufficient warning to enable them to carry off or to sell their property- m
Louis IX arrested the English merchants within his kingdom on the €80

mencement of war in 1242 Matthew Paris stigmatises his conduct as "188%5
enormiter in hoe facto antiquam Galliap dignitatem ;' by the Statute &
Staples, 27 Ed. III, it was provided that on war breaking out 0P
merchants should have forty days in which to depart the realm with &
goods ; an Ordinance of Charles V shortly afterwards gave a like if I
in France; and in 1483 a treaty was concluded between France ab€
at liberty to remain in the French dominions for one year after W ™
out. Twiss, ii. § 49. B e A
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as intended to secure a reasonable length of time for withdrawal PART 111
and for the settlement of private affairs than to guard against SAT!

detention *. The solitary modern instance of detention, which is
presented by the arrest of the English in France in 1803, is only
excused by writers whose carelessness has allowed them to rest
content with the French assertion that the act was a measure of
reprisal ®.  There can be no doubt that a right of detention no
longer exists, except when persons have wilfully overstayed a
period granted to them for withdrawal, and in the case of persons
whose conduct or the magnitude of whose importance to their
state afford reasons for special treatment : perhaps also in the
ease of persons belonging to the armed forces of their country.

It is a more real question whether, or to what extent, a usage Custom of
of permitting enemy subjects to remain in a country during good o

enemy

behaviour is becoming authoritative. The origin of the practice ::E:ffi;"
8 not remote. It may fairly be inferred from the manner in a country

' i By _ { : during
which Vattel mentions the permission to remain which was given good be-

by the English government at the opening of the war of 1756 to haviour.

- French persons then in the country, that the instance was the
oly one with which he was acquainted ®, When a custom began
- Woform it is difficult to say, because residence was no doubt often
Macitly allowed where evidence of pernrssion is wanting ; but in
- Mecent wars express permission has always been given, and the
Stiment of the impropriety of expulsion has of late become so
“wong that when in 1 870 the government of the National
1 ¢ in France so far rescinded the permission to remain
I¢h was accorded to enemy subjects at the beginning of the
* © expel them from the department of the Seine, and to
' them either to leave France or to retire to the south of

S
'y

| provided in the numerous treaties which have been mm "

E b J | L i
_ Ty - Il - - - )
'I*- i e e W T 8 e L T > :
e e R P = b
i - - -] - El — .
. Fi FupifE 'Tl - i g == iy »

o




394 COMMENCEMENT OF WAR

PART III the Loire, it appeared to be generally thought that the measure
CHAP.T o harsh onel. It is scarcely probable that the feeling which

chowed itself would have been entertained unless public opinion
was not only moving in advance of the mnotion that persons
happening to be in a country at the outbreak of war between
it and their own state ought to have some time for withdrawal,
but was already ripe for the establishment of a distinct rule
allowing such persons to remain during good behaviour. In the
particular case some injustice was done to the French govern-
ment. The fear that danger would arise from the presence of
Germans in Paris may have been utterly unreasonable ; but their
expulsion was at least a measure of exceptional military precan-

! For the French permission of the 2oth July, and the order of Gen. Trochu
of the 28th of August, see D’Angeberg, Nos. 194 and 367.

The writers by whom the subject is mentioned still generally hold to the
doctrine that a reasonable space of time for leaving the country is all that
can be asked for. Heffter says (§ 126) that ‘les sujets ennemis qui, lors de
I'ouverture des hostilités, se trouvent sur le territoire de 1'une des puissances
belligérantes ou qui y sont entrés dans le cours de la guerre, devront obtenir
un délai convenable pour le quitter. Les circonstances néanmoins peuvent
aussi rendre nécessaire leur séquestration provisoire, pour les empécher de
faire des communiecations et de porter des nouvelles ou des armes i I'ennemi.

T (ii. §§ 47-8, 50) seems to think that where a commercial domicil has

en acquired by a foreigner a sort of tacit contract may be prﬁﬂ“m"
’ between him and the state that he will be allowed to live under its protection
g0 long as he obeys its laws ; but that in ‘strict right’ he may nevertheles

be expelled on the outbreak of war, and that foreigners in transifu have .
shadow of a claim to be allowed to stay. Calvo (§ 1712) does not appear

regard even the right of withdrawal to be wholly assured where no tres
stipulations exist. Riquelme (i. 135) mentions the practice of allowing eneis
subjects to continue to reside, but considers that intern ational law OF%
prescribes that they shall be allowed to leave the country. F. de 3

(1887, iii. 200) regards permission to remain as a settled usage. :

There are a certain number of treaties in which the right of resi¢™

during good behaviour is stipulated for. In the treaty between

d the United States in 1795 it was stipulated that merchants and

y subjects ¢ shall have the privilege of remaining or continuité
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tion, The conduct of the government may have been foolish, PART 111
but it was not wrong. Any right of staying in a country during ——r
good behaviour, which may be acquired by enemy subjects, must
always be subordinate to considerations of military necessity ; and
whatever progress may have been made in the direction of ac.
quiring the right itself, there can be no doubt that it is not yet
fimly established.
When persons are allowed to remain, either for a specified time
after the commencement of war, or during good behaviour, they

are exonerated from the disabilities of enemies for such time as
they in fact stay, and they are placed in the same position as
other foreigners, except that they cannot carry on a direct trade
i their own or other enemy vessels with the enemy country,




CHAPTER 1II

RIGHTS WITH RESPECT TO THE PERSON
OF ENEMIES

PART III BrLLIGERENT rights with respect to the person of an enemy,
L“H“P f in their actual form, represent the general right of violence over
imits to

the right the person of all the inhabitants of a hostile country which an
of violence
against

:}:E E?r' mitigating principle, which has gradually succeeded in establish-

enemies. ing a superior authority, that the measure of permissible violenee

enemy formerly considered himself to possess, as modified by the

is furnished by the reasonable necessities of war .

These reasonable necessities are marked out in a broad way by
the immediate objects at which a belligerent aims in attacking
the person of his enemy. He endeavours to break down armed

' resistance, because upon the ability of his enemy to offer it
depends the power of the latter to reject the terms to which it
is sought to bring him. A belligerent consequently kills his
armed enemies so far as is needed to overcome the pational
resistance, and makes prisoners of them and of persons by whom

the action of the enemy state is directed. But the attainment

The : [Bmaa the last edition of this book the International Peace Confal“: .'
Hague  held at the Hague during May, June and July, 1899, has dealt with maiy ©

the subjects treated in this and the following chapters. While the Gonﬁl""

failed signally to attain the object for which it was tmgmally Mll .
the Czar—the limitation and diminution by common consent of internater
armaments on land and sea—its labours in other directions were

Gmnidm’ablo nm. In addiﬁm to the esbablinhment of a
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PERSONAL RIGHTS OF ENEMIES 397

of this immediate object of crushing the armed foree opposed to PART 111
him is not helped by the slaughter or ill-usage of persons who “AFM
¢ither are unable to take part in hostilities, or as a matter of fact

abstain from engaging in them : and although the adoption of
such measures might tend, by intimidating the enemy, to per-
suade him to submit, their effect is looked upon with reason as

being too little certain or immediate to justify their employ-

ment®. Hence the body of persons who are enemies in law split

themselves in the main into two classes ;—non-combatants, whom

a belligerent is not allowed to ill-use or to kill intentionally,

#xcept as a punishment for certain acts, which though

not done
with the armed hand, are essentially hostile?; and combatants,

whom in permitted places it is allowable to capture at all times,
aud under certain conditions to kill 2.

Of the non-combatant class little need be said. Tt only re- ﬁi“t:;f;'_n’

' The principle that innocuous persons ought not to be killed was asserted

i the Canon De. Treuga (Decretal. Greg. lib. i. tit. xxxiv. cap. 2), and |
sens 4 Victoria declares explicitly that ‘nunquam licet per se et ex !

tione interficere innocentem, Fundamentum Justi belli est injuria :

*l injuria non est ab innocente: ergo non licet bello uti contra illum.’

': ‘sequitur quod etiam in bello contra Turcos non licet interficere

SWaltes. Tmo nec foeminas inter infideles, . . . imo idem videtur judicium
o innoxiis agricolis apud Christianos, imo de alia gente togata et pacifica,
'-' 9Mnes praesumuntur innocentes nisi contrarium constaret.” (Relect.
SOL vi.) But these utteranees of a doctrine of mercy were far in advance
* e habits of the time; and their repetition by Grotius was contemporary
& e horrors of the Thirty Years’ War (lib. iii. cap. xi, §§ 8-12). From

™ beriod however opinion changed rapidly. The conduct of the French
- in the Palatinate and the Low Countries, and the Proclamation of
S “%Y 1o the Dutch, in which he announced that ‘lorsque les glaces
| de tous cotés, sa Majesté ne donnera aucun quartier aux
;“ villes' (Dumont, Mém. Politiques pour servir a la parf:
e de la Paix de Ryswick, ii. 66), were reprobated thr

tendorf (bk. viii. c. vi. § 7) in echoing the doctrine of Grokine, - .




PART III
CHAP. II

professes to be governed. - - 4
Combat-  The right to kill and wound armed enemies 1is su ordinatet

398 RIGHTS WITH RESPECT

quires to be pointed out that the immunity from violence to
which they are entitled is limited by an important qualification,
which is no doubt in part necessary to the prosecution of military
and naval operations, but the extent of which is only to he
accounted for by remembering that if the principle that the
measure of permissible violence is furnished by the reasonable
necessities of war is theoretically absolute, the determination of
reasonable necessity in practice lies so much in the hands of
belligerents that necessity becomes not infrequently indistin-
guishable from convenience. The qualification in question s
that though non-combatants are protected from direct mjury,
they are exposed to all the personal injuries indirectly resulting
from military or naval operations directed against the armed
forces of the state, whether the mode in which such operations
are carried out be reasonably necessary or not. So far as death
or injury may be caused by such acts as firing upon a ship
carrying passengers, or an attack upon the train of an army, it
the course of which for example chaplains or surgeons might be
Killed without deliberate purpose, there is no reason to complain
of the effect of the qualification. But the bombardment of 8
town in the course of a siege, to take an example on the other.
side, when in strict necessity operations need only be directed
against the works, and when therefore bombardment really '
amounts to an attempt to obtain an earlier surrender than WO ' :
be militarily necessary, through the pressure of misery inflicted
on the inhabitants, is an act which, though 'permmﬂlhk
custom, is a glaring violation of the principle by which cust
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quarter ; and he cannot mutilate or maim those who fall into PART 111
hiapowerl CHAP. 11
The general duty to give quarter does not protect an enemy Duty of

who has personally violated the laws of war, who has declared ﬁﬂﬂir

his intention of refusing to grant quarter or of violating those
laws In any grave manner, or whose government or commander
has done acts which justify reprisals® It may be doubted
however whether the right of punishment which is thus placed
i the hands of a belligerent has been used within the present
century in any strictly international war, and though its existence
may be a wholesome check to the savage instincts of human
nature which now and then break through the crust of civilised
habit, it is certain that it ought only to be sparingly exercised
after great and continuous provocation, and that any belligerent
who availed himself of his power would be judged with extreme
severity. [Article 23 of the Hague Convention on the Laws
sud the Customs of War expressly forbids a belligerent to declare
- that no quarter will be given. | |

- An exception to the rule that quarter cannot be refused is Possible

~ Also supposed to arise when from special circumstances it is .

impossible for a force to be encumbered with prisoners without
anger to jtself 3, Instances of such impossibility have not
hﬁﬂﬂ themselves in modern warfare, Prisoners who cannot
¥ be kept can be liberated, and the evil of i increasing the
3th of the enemy is less than that of violating the dictates

ll‘r iu. ch. viii. § 140; De Martens, Précis, § 272; American
mmmmmm Art. 60; Bluntschli, § 580; mq
t of Declaration on the Laws and Umotwmd@ﬂ A
Mmm 1874 as a basis of negotiation with a +  "'.i.'.' o
wmmbjmd&amdm De M
i*ﬁﬁ m - N . M irn
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PART III of humanity, unless there is reason to expect that the prisonens

CHAP. Il .o 1o} orated, or a force successfully attempting rescue, would
massacre or ill-treat the captors. Subject to the condition tha
there shall be reasonable ground for such expectation 1t may he
admitted that cases might occur in which the right could be
legitimately exercised, both at sea and in campaigns resembling
those of the Indian Mutiny, when small bodies of troops remamned
for a long time isolated in the midst of enemies .

1 Formerly quarter was not given to the garrison of a place which resistel
an attack from an overwhelming force, which held out against artillery
i the absence of sufficient fortifications, or which compelled the besieger
to deliver an assault. In 1543, for example, the French took ‘Sainct Bony'
in Piedmont by storm, ‘et furent tous ceux de dedans tuez, hors mis le
capitaine, qui fu pendu, pour avoir ésté si oultrageux de vouloir tenir uns
si meschante place devant le eanon’ (Mém. de Martin du Bellay, liv. ix.
It might have been hoped that such a usage would now only rank among
the curiosities of history. But Vattel (liv. iii. chap. viii. § 143) thinks i
necessary to argue at length against executing a commandant ; M. Heffter
(§ 128) expresses the hope that such an execution will never occur agiis;
M. Calvo (§ 856) treats as a still existing opinion the view that the garrisoi
of a weak place may be massacred for resistance; Gen. Halleck (il 99
while condemning the practice as contrary to humanity, seems to state
it as a living usage ; and the Duke of Wellington, though he never acted
in conformity with it, wrote in 1820 that ‘I believe it has always beed
understood that the defenders of a fortress stormed have no right to quarter;
and the practice, which has prevailed during the last century, of surrenders
ing a fortress when a breach was opened in the body of the place and the
countersearp was blown in, was founded upon this understanding ' (D
spatches, 2nd Series, i. 93); finally, the Russian government thought ¥
worth while in the original sketch of a convention respecting the laws
war to enumerate among forbidden acts ‘la menace _d’exberminﬂﬁﬂﬂ enver
une garnison qui défend obstinément une forteresse.’

In spite of this accumulated evidence that up to a late period the nsaf™
of war allowed a garrison to be massacred for doing their duty to their
country, there can be mno hesitation in excluding the practice from

- list of those which are now permitted. It is wholly opposed to the sp™

| war, and it therefore can only P™
But for an exceptional usage 10 I'*
the usage in question i* "%
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In the case of enemies rendered harmless by wounds or disease, PART 111
the growth of humane feeling has long passed beyond the simple “H4%-T
requirements that they shall not be killed or 1ll-used, and has cast
upon belligerents the duty of tending them so far as is consistent,
with the primary duty to their own wounded. But the care Treatment
which the wounded of a defeated army thus obtain is necessarily f;’f;i;ﬁ:;‘_d
nadequate to their wants, and the usefulness of surgeons on both
sides 1s hampered by their liability to be detained as prisoners.

A step, of which the value in mitigating the unnecessary horrors

of war cannot be over-estimated, would therefore be made if a

general, and sufficiently full, understanding were arrived at as to

the treatment of sick and wounded, and of persons and things

engaged in their service, which should give free scope, so far as

the exigencies of war permit, to the action of every one whom

duty or charity may enlist in the mitigation of suffering. Under The Ge-
the Convention of Geneva of 1 864, the greater part of the Euro- 3:;;3?: X
péan states bound themselves to observe a code framed with thi

object, and the accession of nearly all the civilised states of the

world has converted 1ts provisions into rules of overwhelming

Mithority. The states which have not yet signified their adhe-

~ Hion are indeed of such slight importance that the contents of |
the Convention may fairly be regarded as forming a portion :

IR of Temail has boon perpetrated. On November a1; 184, the
army stormed Port Arthur and for five days indulged in the
elous slaughter of non-combatants, men, women, and children, with
0 cireumstance of barbarity. The only excuse alleged was that officers
. lers alike were roused to uncontrollable fury by the sight of the -l

% | ~ Fémains of comrades who had fallen into the hands of the Chinese A
o0 tortured to death (Times, Jan. 8, 1895). Though an enquiry was X

oy
- \
-
S r Lo S
- - ' e
.

_ ﬁ;b Japanese military authorities, no satisfactory explanation o«

— ever tendered, but the secrupulous anxiety shown by Ji an

Uher occasion throughout the war to conduct its operation h |
W61 deplorable lapse into savagery. Of the frightful atrocities
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PART III of authoritative international Jaw 1. The provisions, however,
CHAP. 11

which were agreed upon by no means exhausted the matters
which needed regulation, or sufficiently dealt with those which
were touched, and a conference was held at Geneva in 1868 with
the object of framing a supplementary Convention. Further
rules were drafted by the plenipotentiaries of the states repre-
sented, but while they were accepted in principle, they failed to
secure ratification, and they remain without binding force, though
the provisional agreement which was arrived at with regard to
them lends no inconsiderable weight in a general sense to their
prescriptions. [Article 21 of the Hague Convention for regu-
lating the laws of land warfare, while re-enacting the Geneva Con-
vention of 1864, is silent as to the supplementary Convention;
but in many respects the stipulations of the latter are given effect
to in the various formal Acts of the Hague Conference. ] *
Under the Geneva Conventions wounded and sick soldiers must
be collected and tended ; while in field or military hospitals, 10
hospital ships, or in course of being transferred from one hospital
to another, wounded or sick men belonging to land or sea forces
are regarded as neutrals; and if on recovery while in the hands
of the enemy it appears that they are unfit for military service
they must be sent back to their country. By an article of the

1 The states which acceded to the Convention in the first instance, ané
which are still independent, were Switzerland, France, Belgium, Denmark,
Italy, Spain, the Netherlands, Greece, Great Britain, Prussia,
Austria, Russia, and Turkey. The names are arranged in the order of tm
in which ratification was given. Since then Bom& (1874) m |
San Salvador, Montenegro, Servia, Bolivia, Chile, the Argentine Confede™
tion, Peru, Nicaragua, the United States (1882), Bulgaria (1884), and I

- i i Thus the only states which have 8%
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supplementary Convention which probably demands more from PART 111
a belhgerent than a just regard for his own interests will allow “¥A™ ™
him to perform, ability to serve was not to prevent the restora-
tion of convalescents on parole, except in the case of superior
officers. Surgeons and other persons engaged in attendance on
the sick and wounded or in their transport, whether they are
volunteers or in the service of the énemy, are neutralised during
such time as they are actually employed ; so long as there are
any sick or wounded to succour, they may remain in any hospital
to which they may be attached, and so long as they stay with it
they must continue to fulfil their duties ; but they may also in
the exercise of their own discretion rejoin the corps or return to
the country to which tley belong, the enemy having only the
right to detain them for such time as may be required by strict
military necessities. Field and military hospitals are also neutra-
lised so long as any sick or wounded are in them : but while
smbulances with their horses and medjcal and’surgical stores are
i 1o case liable to seizure, and accompany their staff when the
latter rejoin the enemy, in fixed hospitals the stores are appro-
priated by the captors, and the medical staff in leaving only carry
With them their private property. The special conditions of
haval war call for provisions applicable to it alone, and an attempt
Wis made to supply them by the Conference of 1868, Trading
 Vessels containing sick and wounded passengers exclusively, and
B0t laden either with enemy’s goods or with contraband of war,
® not to h@@eized ; but the fact of a visit notified in the log-
% by an enemy’s cruiser, by establishing ability to capture,
fered the sick and wounded incapable of serving during the
uance of the war. Surgeons belonging to a captured vessel
ound to give their assistance until and during the r moval
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PART III they were not assimilated to fixed hospitals on land, but enjoyed

CHAP. II

a complete neutrality, if they had been officially designated as

hospitals before the outbreak of war, and if they were unfit for

warlike use; when these conditions were not satisfied they

‘became the property of the captor, but he could not divert them

from their special employment until after the conclusion of peace.
Hospital ships fitted out by societies for the aid of sick and
wounded, if provided with certain guarantees, were recognised
as neutral, and permitted to operate under the reserve of a right
of control and visit on the part of the belligerents. In order that
neutralised objects and persons shall be recognised, hospitals were

to be indicated by a special flag, hospital ships by a distinctive
colour, and persons attendant on the sick and wounded by &
badge. [These provisions were embodied in the Convention for
the adaptation to maritime warfare of the principles of the
Geneva Convention signed at the Hague by the representatives
of all the twenty-six powers there assembled, and they now form
part of the recognised laws of war.]

There can be no doubt that the Geneva [and Hague] Conven-

" tions embody the principles on which the services giving aid to sick
and wounded in war ought to be, and will be, re ted in the
future, but the specific rules will probably undergo some change.
In their present form they are open to criticism in many details,
and the occurrences of 1870, besides suggesting that voluntary
assistance may need to be brought under firmer control, hetrayed
at least one serious omission in the stipulations which have b
accepted. The instances of disregard for the Con

appear to have been unfortunately numerous during the Frane”

German War, may in part be explained by una r e

]
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be regarded as the evidence of a laxity of conduct on his part PART 111
which will lead to corresponding laxity in them. In 1868 ¢ "

proposal was made, and rejected by the European governments,
that an article should be added to the Convention rendering in-

fractions of 1t penal under their Articles of War. If the language
of the article had covered wilful infractions only, its rejection
would not have been to their credit !. | During the late South
African War there were serious complaints, not confined to one
side only, of the violation of the Geneva Convention. Strictly

speaking, its provisions were not binding upon either of the com-
batants, since the Dutch Republies had not given adhesion to it

and had not been represented at the Peace Conference at the
Hague. Tt need hardly be said that no disposition to take ad-
vantage of this was manifested on the part of Great Britain, and
the Boers, with rare exceptions, showed, in their treatment of the

* M. Bluntschli (§§ 587-9, 500-1-2) makes several criticisms on the details
of t?le Convention and suggestions for its improvement. He notices with
Justice (§ 586) that the meaning of an expression in the st article is equi-
Voeal. Tt is stated that ‘la neutralité cesserait si ces ambulances oun
hipitaux étaient gardés par une force militaire.” If the word ¢ gardés’ is to
be ifh:'n to signify ‘militarily held,” no objection can be felt to the clause ;.
but if it is to be read in the more natural sense of ¢ protected,’ it sanctions
% Practice less liberal than that which has hitherto been customary. It is
often fiecessary to place guards over hospitals to protect the inmates, or to
4' Prevent their contents from being plundered, and if on the appearance of the
";NJ’ these guards offer no resistance it has been usual to allow them to return
Ml' drmy. The usage, and the duty of non-resistance correlative with
oy ‘ are illustrated by an occurrence which took place during the
- tisular War, Col. Trant on entering Coimbra, which was full of French
. wdwounded, was resisted by the captain in command of the company
%8 4 hospital guard. After sustaining an attack for three hours the
1 Tequested to be allowed to rejoin the French army, and supported
‘!ﬂlﬁn it was refused by referring to the case of an English

an unconditional surrender. ¢You are 0

han You have killed ermm a superior
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PART III wounded and prisoners a desire to act in accordance with its spirit,
CHAP. T o ot be affirmed, however, that they were equally serupulous
in some other respects, and there were undoubtedly occasions on
which the white flag and the Geneva badge were abused '. The
enormously increased range of modern cannon and rifles tends to an
ever-increasing difficulty in the location of field hospitals, and it
cannot be expected that combatants will allow their operations
to be impeded by the presence of an ambulance in the line of fire.
Many of the so-called Ambulance Corps fitted out in neutral
states were utilised as a cloak by volunteers from Europe and
America desirous of joining the armies of the Republics, and 1n
future wars it may be safely assumed that this form of inter-
national benevolence will be closely scrutinised by the belligerent

powers, |
What per-  All persons whom a belligerent may kill become his prisoners
sons M of war on surrendering or being captured. But as the right to
g;i;‘::fm hold an enemy prisoner is a mild way of exercising the general
rights of violence against his person, a belligerent has not come
under an obligation to restrict its use within limits so narrow &
those which confine the right to kill. He may capture all persons
who are separated from the mass of non-combatants by their -
portance in the enemy’s state, or by their usefulness to him 1
his war. Under the first of these heads fall the sovereign and the
members of his family when non-combatants, the ministers and
high officers of government, diplomatic agents, and any one who
for special reasons may be of importance at a particular moment
epartments of an &m0
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made upon the combatant portions of the army, in which case PART T11
they become prisoners of war as combatants, are still liable to °%A* ™

capture, together with contractors and every one present with
a force on business connected with it, on the ground of the direct
services which they are engaged in  rendering. Finally, sailors
on board enemy’s trading vessels become prisoners because of
their fitness for immediate use on ships of war!. The position

of surgeons and chaplains, apart from the Convention of Geneva,

! Bluntschli, §§ 504-6; Manuel de Droit Int. A I'Usage des Officiers de
I'Armée de Terre (French Official Handbook), 37; American Instruct., art.
50; Project of Declaration of Brussels, § 34 ; Heffter, § 126. M. Bluntschh
the American Instructions, and the Project of Declaration include corre-
spondents of newspapers among persons liable to be made prisoners of war.
Probably it is only meant that they may be detained if their detention
5 recommended by special reasons. All persons however can be made
prisoners for special reasons; newspaper correspondents in general seem
hardly to render sufficiently direct service to justify their detention as a
 matter of course ; and they are quite as often embarrassing to the army
which they accompany as to its enemy. Perhaps it is unfortunate that they
4ré enumerated as subjects of belligerent right together with persons who
are always detained. The Manual of the Institut de Droit International
(art. 22) directs that newspaper correspondents shall be detained for so long

only as military necessity may dictate.

In 1870 Count Bismarck denied that sailors found in merchant vessels
®n be made prisoners of war, and in a note addressed to the government
of the National Defence threatened to use reprisals if those who had been

Uaptured were not liberated. In justification of his doctrine he pretended
' H the only object of seizing merchant seamen is to diminish the number
: “ from whom the crews of privateers could be formed, and that

Wetelore as France was a party to the Declaration of Paris, it must be
Mipposed that it had ‘adhered in advance’ to their immunity from

ptur Tho Comte de Chaudordy had no difficulty in showing that no

Anference could be drawn from the fact of adherence to the Declara-
f Paris , that the usage of capturing sailors had been invariable, that
» marine of a nation, apart from any question of privateering,
hing transformed at will into an instrument of war, and that
,j_ 1ere, as in Germany, all seafaring men are subject to conserip- |
dthantste,thormumformptmmotdonﬂﬁh s N -
gau, 694, 813, 826, g11). Count Bismarck executed I i
mdmt Frenchmen of local m::rmu T 248
,,,,, r equal to that of the captains | "Fw. hE
| ,F-:'-_:-.;-;.._. !hwmm of Count m halo AR . .
"'* ummh od serionaly,
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PART III is not fully determined. In the eighteenth century they were
" CHAP. II

liable to capture, but on an exchange of prisoners they were com.
monly returned without equivalents or ransom. During the
Peninsular War they shared the lot of other non-combatants,
According to De Martens a usage had in his time grown up of
sending them back to the enemy, and Kluber recognises their
entire immunity ; but as both writers class with them non-com-
batants of whose liability to capture there can be no doubt, the
value of their evidence is open to question. More recently
M. Heffter subjects surgeons and chaplains to seizure ; and the
American Instructions for armies in the field, by directing that
they are only to be retained if the commander of the army cap-
turing them has need of their services, render their dismissal
a matter of grace!l. On the whole it may be concluded that as
the Convention of Geneva is not yet universally binding, bellige-
rents, who are unfettered as respects their enemy by its obligations,
still have the right to treat his medical staff as prisoners of war.

! Moser, ix. ii. 255 and 260. Cartel of exchange between England and
France in 1798, De Martens, Reec. vi. 498. In some cases doctors, surgeons
and their assistants were returned without ransom long before any usig®
in their favour had begun to be formed. So far back as 1673 a provision
to this effect was made in a cartel between France and the United Provinees
Dumont, vii. i. 231; and a like indulgence is stipulated for in the Anglo-
French Cartel of 1780, De Martens, Rec. iii. 306. De Martens, Précis, § 276;
Kliiber, § 247; Heffter, § 126 ; American Instruet., art. 53. On Massid
assuming command of the army of Portugal, Lord Wellington proposed
that surgeons and officers of other civil departments should, if captured:
be returned. At the moment an arrangement to this effect was beli
by the French to be contrary to their interests, and no notice was taker of
the suggestion ; but after the seizure by Colonel Trant of the whole of th
French hospitals at Coimbra, the same pmpml was made by Massend in
his turn. It does not appear whether under the then circumstances l"‘
- Wellington would have acceded to it, as before any answer could be
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The rights possessed by a belligerent over his prisoners under PART II1
the modern customs of war are defined by the same rule, that ™ ™
Treatment
more than necessary violence must not be used, which ought to of prison-
govern him i all his relations with his enemy. The seizure of =
a prisoner 1s the seizure of a certain portion of the resources of
the enemy, and whatever is needed to deprive the latter of his
resources during the continuance of the war may be done; a
prisoner therefore may be subjected to such regulations and
confined with such rigour as is necessary for his safe custody.
Beyond this point or for any other object no severity is per-
missible. The enemy has been captured while performing a legal
act, and his imprisonment cannot consequently be penal.
By the practice which is founded on these principles prisoners
are usually interned in a fortress, barrack, or camp, where they
enjoy a qualified liberty, and imprisonment in the full sense of
- the word is only permissible under exceptional circumstances, as
after an attempt to escape, or if there is reason to expect that
- M attempt to escape will be madel. If a prisoner endeavours
% escape, he may be killed during his flight, but if recaptured
[it used to be held that] he cannot be punished, except by con-
hﬂmt sufficiently severe to prevent the chance of escape,
Because the fact of surrender as prisoner of war is not understood
Wply any promise to remain in captivity *; [now, however,
tague Convention subjects a prisoner of war to disciplinary
fa for attempting to escape]. A belligerent may
--"*?ﬁ- *-' X “ 'nce to rules necessary for safe custody under the
pnmshment and he also has the right of punishing
| = in discipline.

[—
1

.*-_

Hl' praehna obtained. Dunng the wars of Independence
volution and Empire, prisoners of war were often kept
ﬁ'bimaa in common gaols. At a remoter period they
-—mimnm were not only sent to the ﬂmm |
------ mﬁm of war. In 1630 it was stipulated
M M Mnﬁt be dana, and thk
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~ PART III Prisoners are fed and clothed at the expense of the sfate

CHAP- T which holds them in captivity, and they sometimes also receive

an allowance of moneyl. The expenses thus incurred may he
recouped by their employment on work suited to their grade and
social position; provided that such work has no direet relation
to the war?, Prisoners are themselves allowed to work for hire
on their own account, subject to such regulations as the military
authorities may make. In principle the right of the captor
appears to be sufficiently just, and labour is obviously better for
the health of the men than is unoccupied leisure in a confinel
space ; but it might be wished that their privilege were held to

1 It was formerly the custom for each state to pay the cost of the main-
tenance of its prisoners in the enemy’s country, and when advances wers
made by the enemy for thHe subsistence of the prisoners, accounts wer
sometimes balanced from time to time during the war, and sometimes &
its termination. Several treaties—e. g. those of Paris in 1763 (De Martens,
Rec. i. 64), of Versailles in 1783 (id. ii. 465), between England and the
United Provinces in 1783 (ib. 522), between the United States and Prussia
in 1785 (ib. 577), of Amiens in 1802 (id. sup. ii. 565), of Paris in 1814
(Nouv. Ree. ii. 16), and of Ghent in 1814 (ib. 78)—contain stipulations for
repayment of the amount expended on either side. See also Moser, Versuch,

- ix. ii. 272, and Wolff, Jus Gentium, § 816.

Under the more modern practice each state maintains the prisoner
captured by it. Comp. Bluntsehli (§ 60s), Calvo (§ 1857), the propw
Declaration of Brussels (art. 27), and the Manual of the Institute (art. 69
In 1793 the French National Convention decreed that prisoners should b
given the pay of a corresponding rank in the French service (De Martens
Ree. v. 370). During the war of 1870 France paid to officers from £4 ¥
£13 10s. per month according to their rank, and to private soldiers 7.508
per day. Germany was not so liberal ; privates received nothing, and offiee”
from £1 16s. to £3 155, per month. (D’Angeberg, No. 604.) [Article 17 0‘:
Hague Convention provides that officers may receive, if necessary, the
pay allowed them in this position by their country’s regulations, the amoust
to be repaid by their Government.) |

* Kliiber, § 249 ; Heffter, § rag; Manuel de Droit Int. b I'Ussge, ¥ ©
American Instruct., art. 76; Project of Declaratis of Brussels, ark ®
Manual of the Institute, arts. 7r-2. W@mmﬂw
Wﬂmonwm.]"_”;_mmﬂ |
Mntﬁthqm,mw.ﬁ!mm '
mamqam ‘loignée.” He appears to stand alone. -' :

. F’_"' f-f‘* h‘# i"'-"*"l ol
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overrule the right of the enemy, so that they could only be com- PART 111
pulsorily employed in default of work yielding profit to themselves. “ 4% ™

Prisoners are often released from confinement or are dismissed BDiatluadd
to their own country on pledging their parole, or word of honour °f PFison-

’ ers On
to observe conditions which render them innocuous to their enemy, Parole.

They are allowed to live freely within a specified district on
undertaking not to pass the assigned bounds, or they return
home on giving their word not to serve against the captor for
a stated time or during the continuance of the war. |

The release of prisoners in this manner is not necessarily an
sct of grace on the part of the captor; for it may often oceur
that his willingness to parol them may be caused by motives of
sonvenience or by serious political or military reasons. Hence
prisoners cannot be forced to give their parole, and their
- dismissal with a simple declaration by the enemy that they are
. Pamled affects them with no obligation. So also non-com-
 missioned officers and privates, who are not supposed to be able
¥ judge of the manner in which their acceptance of freedom
“Ppou parole may touch the interests of their country, are not
‘allowed to pledge themselves, except through an officer, and
- officers, so long as a superior is within reach, can only give
..._,_&"? word with his permission. Finally, the government of
¢ state to which the prisoners belong may refuse to confirm
‘Agreement, when made ; and if this is done they are bound
eturn to captivity, and their government is equally bound to
necessary to enable, them to do so.
' terms upon which prisoners may be paroled are naturally
- character of the rights which their captor possesses

+ By keeping them in confinement he may prevent

ing service to their state until after the

f peace. He may therefore in strictness require
 not only from acts connected with the war, b
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PART III war against the captor or his allies engaged in the same way,
CHAP. II

This pledge 1s understood to refer only to active service in the
field, and does not therefore debar prisoners from performing
military duties of any kind at places not within the seat of
actual hostilities, notwithstanding that the services thus rendered
may have a direct effect m increasing the power of the country
for resistance or aggression. Thus paroled prisoners may raise
and drill recruits, they may fortify places not yet within the
scope of military operations, and they may be employed in the
administrative departments of the army away from the seat of
war. As the right of a belligerent over his prisoners is limited
to the bare power of keeping them in safe custody for the
duration of the war, he cannot in paroling them make stipu-
lations which are inconsistent with their duties as subjects, or
which shall continue to operate after the conclusion of peact.
Thus if prisoners are liberated on condition of not serving
during a specified period, before the end of which peace i
concluded and hostilities again break out, they enter upon the
fresh war discharged from obligation to the enemy.

A prisoner who violates the conditions upon which he has
been paroled is punishable with death if he falls nto the hands
of the enemy before the termination of the war 1, [But the
Hague Convention merely states that he loses the right to b
treated as a prisoner of war, and ‘peut étre tradui devant
les tribunaux.’|

Prisoners may acquire their definite freedom during ¢
continuance of war either by ransom or exchange. ' |

When the European nations, under the influence of U
tianity, dem'.steﬂ from raﬂ:ueing ﬂl&il‘ yrisoners to EI‘Ml . .
preserved a remnant of the ideas which they had before ™

..............
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and regarded the individual captor as acquiring a right to get PART I1I
such profit by way of ransom out of his prisoner as the prospect *
of indefinite captivity would enable him to exact. So long as

~ grmies were composed of feudal levies or of condottieri this

practice remained nearly undisturbed, and it only so far changed

that prisoners of great importance became the property of the

sovereign, and that the sums payable, which were at first

dependent on agreement in each case, gradually became settled

by usage according to a tolerably definite scale!l. But in

proportion as royal armies took the place of the earlier forms of

levies, the sovereign who paid his soldiers took to himself the

nght of dealing with their prisoners in the manner best suited

® his interests. Under the practice which thus became

sstablished in the seventeenth century, one mode of liberation

sntinued to be by ransom, but this agreement instead of being

personal became international, and a common scale under which

 éither state should be allowed to redeem its prisoners was fixed

by cartel either at the outbreaking of the war or from time to

3 ' u‘!lrd III was amongst the first, if not the first, to take prisoners of
. duence out of the hands of their captors. He was obliged however to
e " (Lingard, Hist. of England, vol. iv. 107.) Before the end of the
i Hntnry it had become an ‘old custom’ in England, France, and
dukes, earls, barons, or other persons magni nominis, should belong
El(ﬁ-ﬁlnln, De Jure et Off. Bell. § 27). The private interest of the
x “‘3? ‘however in prisoners of inferior rank died out very slowly.
,-":.."E' slamation of Charles I, of July 23, 1628, it seems that at that
\d not wholly dmappeared in England ; prisoners brought into the
m men were to be kept in prison at the charge of the
ﬂny could be delivered by way of exchange or otherwise
ﬁﬂ.ﬂ. 270).
"".."-m ---- rmrvad to himself all prisoners of note taken by his
com 1 the captor ¢ according to the quality of the person,’
of inferior rank to the takers, subject to the proviso
Iiar ransomed without the leave of a general officer.
e (Lond. 1632), art. 1or. Albericus Gentilis (De Jure

Mm(BoJ‘mBaHiot Pacis, lib. iii. ¢. xiv. § 9)
: ry in their day; the former stating the

. ﬁmm or income and pay of the
the f_.___w ﬂ“?mntht’ mam%‘mﬂi

m-ua-f-t S
Gro _N"fhll-
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i

PART III time during its continuance. Gradually this mode of recoy
CHART captive subjects became alternative with or supplement
exchange, and of late has been so entirely superseded by ii-,._-*1

ransom might almost be regarded as obsolete, were it not ¢

the possibility of its employment is contemplated by the
Tnstructions for Armies in the Field, and that as

moral objection to the practice, the convenience of
belligerents might revive 1t at any moment 1. ¢
Exchange.  Exchange consists in the simple release of prisoners by -
two bellicerents in consideration of the release of
captured by the other, and takes place under an ag -'=

between the respective governments, expressed 1n a speci_’_;

I
[ Y

of convention called a Cartel2. As belligerents have a righ

5

keep their prisoners till the end of the war, exchange 1s a puk
voluntary arrangement, made by each party for his o
venience : it may therefore be refused by either, but if a
it must evidently be based on the principle that equa,l;{
| shall be given and received. Equality of value 1s roug ,
tained by setting off the prisoners against each other, a
man according to their grade or quality, or by compensa
superiority of rank by the delivery of a certain mimber‘of_'
grade. But the principle of equality is not fully satisfied u
the prisoners handed over on one side are as efficient ;-;1

which are received from the other : if an officer 1s worth ses

privates, so also a disciplined soldier is worth more than a

E
4
- 1" '.

R s

1 Vattel, liv. iii. ch. viii. § 153, and ch. xvii. §§ 278-81 ; American_-:-
art. 108 ; Bluntschli, § 616. A Cartel of 1673 made between Fran
United Provinces (Dumont, vii. i. 231) provided for ransom al
with exchange; and like agreements became common from that
Examples of the rates of ransom paid in the eighteenth century
officers and soldiers may be seen in Moser (Versuch, ix. ii. 390
and for naval officers and sailors in De Martens (Rec. iv. 287). The
agreed to between England and France in 1780 (ib. 276), which P
for the ransom of members of the naval and military forces of t
nations, is the latest instance of such agreements; and since t -:
prisoners have probably been ransomed except sailors captured in
vessels which have subsequently been released under a ransom bill.

2 For cartels and matters connected with them, see postea, p. 559

HIR
i




the bearing Contro-
reement for an exchange of prisoners :;felf i
yas made between Genera] Washington and Sy W. Howe, in 1. England
;.hich 1t was merely stipulated that ¢

officers should be given for ﬁ%ﬁéﬁ
fficers of equal rank, soldier for soldier, citizen for citizen,’ States in
. the agreement came
'_jected that ‘a great prop

: _ 1777 ;
to be earried out, the Americans
inglish < were not fit subjects of

ortion of those sent out’ by the
exchange when released, and

vere made so by the severity of their treatment and confinement,

) ?d therefore a deduction should

ent of the number of non-ef;

be made from the Jist’ to the
ectives,  Sir W. Howe, while
enying the alleged fact of Severe treatment, and referring the
ad state of health of the prisoners to the sickness which is gaid"
yhave prevailed in the American army gt

f this rule. In 1 777 an ag

I, or even neglect of

asonable and practicable care, shall have caused the debility of

€ prisoners he shall have to o

In 1810 negotiations for an exchan

igland and France, At that time 43,

! . ¢h. viii, § I53; American Instruect., arts. 1o
dschli, g O12-14 ; Wheaton, Elem. pt. iv, ch. ii, § 3.

fashington’s .Corresp,, vol. iv. #39, 454) and Append. xiii and xiy .
*5 Versuch, ix, ii. 29I1-311.

5-6, 109 ;
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PART 11T three Frenchmen exchanged one Englishman and two Spaniands
CHAP.IL o suld be handed over. The difference of quality between Eng.
lish or French soldiers and Spanish troops rendered the pretension

that all should be exchanged on equal terms an absurd one, and

the British government refused at first to admit it. Afterwands

in their anxiety to procure the release of the civilians detained in

France they consented to a general exchange ; making it only s ]
condition of the agreement that the exchange should begin with
the release of the English against an equivalent number of
Frenchmen. Their caution was justified by the condition being
rejected, and the negotiations consequently fell throngh ™.

It is the usage that in the absence of express stipulation ex-

changed prisoners must not take part in the existing war®.
Under an old custom chaplains and members of the medical

staff are given up on an exchange taking place without equiva-

lents being demanded ®.
Rightsof A belligerent, besides having the rights over his enemy which
punish- g, directly from the right to attack, possesses also the right of

ment and .
seeurity. npunishing persons who have violated the laws of war, if they

ofterwards fall into his hands, of punishing innocent persons bf

way of reprisal for violations of law committed by others, and of

seizing and keeping non-combatants as hostages for the purpos

of enabling himself to give effect without embarrassment t0 his

rights of war. R SR

Punish- To the exercise of the first of the above-mentioned rights :
ment.  hdection can be felt so long as the belligerent confines himself
punishing breaches of universally acknowledged laws. 3
convicted of poisoning wells, of assassination, of marauding, ¥

use of a flag of truce to obtain information, or of emPIH

weapons forbidden on the ground of the needless suffering cat*;

them, may be abandoned without hesitation to the fate which

-_ il* '.;-_ 'ﬂ '.' '. -
) = L 7

' Corresp. de Nap. i. xxi. 69; Ann. W ' s ‘ -‘
* Bluntschli, § 613. ~ S
' For examples of carly cartels in which stipulations for =
Q'Espague, iii. 778 ; Moser, ix. il. 397 and 418,

- i
S RN
i
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deserve. When however the act done is not universally thought PART 111
to be illegitimate, and the accused person may therefore be guilt- e
less of intention to violate the laws of war, it may be doubtful
whether a belligerent is justified in enforcing his own views to
any degree, and unquestionably he ought as much as possible to
avoid inflicting the penalty of death, or any punishment of a
disgraceful kind. In 1870 the Germans issued a proclamation
under which French combatants, not possessing the distinguish-
ing marks considered by their enemy to be necessary, were to be
hable to the penalty of death, and in cases in which it was not
flicted were to be condemned to penal servitude for ten years,
and to be kept in Germany until the expiration of the sentence !.
- The whole question by what kind of marks combatants should
be indicated, and to what degree such marks should be con-
spicnous, was at the time an open one; if inadequate marks
were used, they would be used in the vast majority of instances
under the direction or permission of the national authorities :
and the individual would as a rule be innocent of any intention
W violate the laws of war. If the marks sanctioned by the
French government were glaringly insufficient, there might be
good reason for executing a few members of its irregular forces
or for condemning some to penal servitude until the end of the
War.  But measures of this kind ought only to be threatened
“‘Mgard of the laws of war on the part of an enemy is
(r; they ought only to be carried out in the last extremity ;
d it can never be legitimate to inflict a penalty extending
J' an the duration of the war. To do so is to convert a
_errent into a punishment for erime ; and in such cases as that
‘Tes ion a crime cannot be committed by the individual so
' 8 he keeps within the range of acts permitted by his
A *oas. The case of individuals who outstep this range is
*a wholly different one, r
l, o) t*g punishment of one man for the acts of another, Reprisal.

r
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418 RIGHTS WITH RESPECT, ETC.

PART III is a measure in itself so repugnant to justice, and when hasty or
oHAR. T acsive is 80 apt to increase rather than abate the irregularities

of a war, that belligerents are universally considered to be bound
not to resort to reprisals except under the pressure of absolute

necessity, and then not by way of revenge, but only in cases
and to the extent by which an enemy may be deterred from

a repetition of his offence .
Seizare of  Hostages are often seized 1n order to ensure prompt payment
hostages. o . ntributions and compliance with requisitions, or as a col

lateral security when a vessel is released on a ransom bill; more -
rarely they are used to guard against molestation in a retreat

and for other like purposes?. Under a usage which has long
become obligatory it is forbidden to take their lives, except
during an attempt at escape, and they must be treated in all

respects as prisoners of war, except that escape may be guarded

against by closer confinement ®.

1 Manuel de Droit Int. & 1'Usage, &c., 25; American Instruet., arts. a7-8;
Manual of the Institute, art. 86. See also the Articles on Reprisals s
by the Russian Government to the Conf. of Brussels, Parl. Papers, Miseell.
No. i. 1875, p. 100. |

* Bluntschli, § 60o; Moser, Versuch, ix. 395, and ix. ii. 458; Twiss, ik
360 ; Valin, Ord. de la Marine, liv. iii. tit. ix. art. 19. The German army
appears to take hostages almost as a matter of course when req |
and even when foraging; Von Mirus, Hiilfsbuch des Kavalleristen, & 4
Theil, Kap. 18. In Wolseley's Soldier's Pocket Book, p. 167, the seizure ‘
hostages is recommended as a means of obtaining information. For hostag®

taken to guarantee the maintenance of order in occupied territory, 800 PORTE

P. 474- 3
' Vattel, liv. ii. ch. xvi, §§ 246-7 ; Bluntschli, § 6oo. e

J




CHAPTER III

RIGHTS WITH RESPECT TO THE PROPERTY
OF THE ENEMY |

Uxper the old customs of war a belligerent possessed a right PART 111
~ fo seize and appropriate all property belonging to an enemy ];?frf >
state or its subjects, of whatever kind it might be, and in any of g
place where acts of war are permissible. Gradually this extreme e
- night has been tempered by usage under the influence of the
- milder sentiments of recent times. In a few directions it has
- disappeared ; in most, it has been restricted by limitations greater
or less according to the nature of the property and the degree to
which its seizure is possible or advantageous to the belligerent.

- The law upon the subject therefore is broken up into several
distinet groups of rules corresponding to the differences indicated.
Those relating to the appropriation of the ultimate or eminent
- Property possessed by the state in its territory may be put aside
- for the moment. As such appropriation cannot be completed
ntil peace has been concluded or an equivalent state of things

~ has been set up. they will find their proper place in another

~"¢ables and land and buildings in which the immediate as
“l as the ultimate property is in the hands of the state.
" “rivate property within the territory of its owner’s state,

't'. . I . .
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420 RIGHTS WITH RESPECT

~d success, may perhaps be found the

cmar. U0 o iple that property can be appropriated of which immediate
susceptible : . . .
like operations by the belligerent seizing

of appro- use can be made for war
priation o4 . which if it reached his enemy would strengthen the latter
but that on the other hand property

from pro-
party cither directly or indirectly,
ect use or so capable of strength.
Whether this

PART III complete consistency 2

insuscep- . _ {
tible of  not so ca.pa,ble of immediate or dir

"PPOPT ening the enemy 1s insusceptible of appropriation.
-« the case or not, there is at least a rough correspondence between
the principle and accepted practice, which it may be worth while fo
keep in mind as a sort of guide to what may or may not be seized.
State pro-  AS a general rule the moveable property of the state may be

PARENSS a.ppf'ol)riated. Thus a belligerent seizes all munitions of war

Moveables. ;

and other warlike materials, ships of war and other government
the treasure of the state and money in cheques or othes
instruments payable to bearer, also the plant of state railways,
telegraphs, &e. He levies the taxes and customs, and after

meeting the expenses of administration in territory of which he

is in hostile occupation, he takes such sum as may remain for his

own use !,

vessels,

A belligerent either seizes pro-

So far there is no question.
perty already realised and n the hands of the state, or property
der a sort

which he may perhaps be considered to appropriate un
of mixed right, of which it is difficult to disentangle the
elements, partly as moneys belonging to the state when the¥
acerue due, and partly as private property appropriated acco ding
to a scale conveniently supplied by the amount of existisf
taxation. It is, no doubt, unsatisfactory to explain thus
latter kind of appropriation; and it probably can only %
accounted for logically by adopting an inadmis: e doctrt

which will be discussed under the head of military ¢

The practice however is settled in favour of £ 1118

e el
.1 A H‘ﬂ

But can he go further? Can he substitute !

- —

T
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nvaded state, and appropriate moneys due upon bills or cheques PART 111
requiring endorsement, or upon contract debts in any other R -
form? Seizure in such case might not be direct ; it might have
to be enforced through the courts, and possibly through the
sourts of a neutral state; seizure also would not be effected
once for all; upon the question of its validity or invalidity
would depend whether the invaded state could demand a second
payment at a future time. The matter is therefore one of con-
silerable importance. The majority of writers, it would seem?,
- eonsider funds in the shape contemplated to be amongst those
which a belligerent can take. The arguments of M. Heffter
and Sir R. Phillimore in a contrary sense appear however to be
unanswerable. According to them, incorporeal things can only
be occupied by actual possession of the subject to which they
adhere, When territory is occupied, there are incorporeal rights,
such as servitudes, which go with it because they are inherent
i the land. But the seizure of instruments or documents re-
presenting debts has not an analogous effect. They are not the
subject to which the incorporeal right adheres; they are merely
the evidence that the right exists, ‘or, so to speak, the title-
deeds of the obligee.” The right itself arises out of the purely
personal relations between the creditor and the debtor; it inheres
I the creditor. It is only consequently when a belligerent 1s
- ‘fitled to stand in the place of his enemy for all purposes, that
i to say, it is only when complete conquest has been made and
hhtlty of the conquered state has been lost in that of the
Y, that the latter can stand in its place as a creditor, and
e in the debts which are owing to it %

o ‘Il

5§ zm.. Power to appropriate recoverable or negotiable debts or
--a-.-,sr_;g_ to the state is recognised by the Manual of the Institute,
" MWﬂMEamaﬁonmﬂonmmﬂfﬂﬂmh
ted to take ion of the cash, mmdpmstb
ritly to the state, and generally all moveablo proper




PART III

CHAP. III

Land and
buildings.

422 > RIGHTS WITH RESPECT

Land and buildings on the other hand may not be alienated.
They may perhaps be conceived of as following the fate of the
territory, and as being therefore incapable of passing during
the continuance of war, though as the immediate property of the
state is distinguishable from the ultimate or eminent property,
this view would not be satisfactory; and 1t 1s more probable
that the custom, which has now become compulsory, originally
grew out of the impossibility of giving a good title to a pur-
chaser. Purchase, unlike the payment of taxes, is a voluntary
act; the legitimate government therefore in recovering possession
is obviously under no obligation to respect a transaction in which
the buyer knows that he is not dealing with the true owner.

An occupant may however seize the profits accruing from the
real property of the state and may make what temporary use
he can of the latter, subject it would seem to the proviso that he
must not be guilty of waste or devastation. Thus he can use
buildings to quarter his troops and for his administrative services,
he receives rents, he can let lands or buildings and make other
contracts with reference to them, which are good for such tune
as he is in occupation, and he can cut timber in the state
forests ; but in cutting timber, for example, apart from the local
necessities of war, he must conform to the forest regulations
of the country, or at least he must not fell in a destructive
manner so as to diminish the future annual productiveness of the
forests!. [In the words of the Hague Convention, he  must

an instrument representing a debt carries with it the right to exach P""‘d
from the debtor appear to have been misled by supposed analogies of |
law. As in the cases contemplated by that law intention to transfer the
right is supposed, and the instrument is understood to be handed over ¥
a bequest or donation in proof of the right, the analogy is not evident.
! In 1870 the German government sold 15,000 oaks m ﬂ h

forests of the Departments of the Meuse and the Meurthe. After B0
clusion of peace the French government seized thm mﬂ

been removed. The purchasers appealed to tha |
the latter, recognising that it MW ih
m lao left to the judgme -ﬂi m
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i~

protect the capital of these properties and administer it according PART ITI
to the rules of usufruct.’] e
From the operation of this general right to seize either the State pr;:t-
totality, or the profits, of property according to its nature are f‘g‘;f‘,{t:f{t,,
exclnded property vested in the state but set permanently apart the main-

for the maintenance of hospitals, educational institutions, and lt::-r;;?:ﬁ;f
scientific or artistic objects, and also the produce of rates and
taxes of like kind levied solely for local administrative purposes!,

It is also forbidden to seize judicial and other legal documents Archives,
or archives and state papers, except, in the last case, for specific -
objects connected with the war. The retention of such docu-
ments is generally of the highest importance to the community
o which they belong, but the importance is as a rule rather
of a social than of a political kind ; their possession by an in-
vader, save in the rare exception stated, is immaterial to him ;
their seizure therefore constitutes a wanton injury.

Although the matter is sometimes treated as being open to Contents
doubt, there seems to be no good ground for permitting the ::E:; &e.
appropriation of works of art or the contents of museums or
libraries, If any correspondence ought to exist between the
nght of appropriation and the utility of a thing for the purposes
- Of war, it is evident that the objects in question ought to be
- ®empted. There is besides a very persistent practice in their
-~ favour , though it must be admitted that the major part of that
Mﬁa has been prompted by reasons too narrow to support
'“ tule of exemption as things are now viewed. During the
¢ eenth century works of art and the contents of collections

as royal palaces were spared, on the ground of the
Meay supposed to be due from one prince to another.
d galleries are now regarded as national property.
qudbylmtemtmmwnseqmﬂme'
hﬂ remained unchanged. Pictures md
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PART III statues and manuscripts have not been packed 1 the baggage of
IS a conqueror, except during the campaigns of the Revolution and

of the first French Empire. The events which accompanied the
conclusion of peace in 1815 were not of a kind to lend value to
the precedents which those campaigns had created. The works
of art which had been seized for the galleries of Paris during the
early years of the century were restored to their former owners;

and Lord Castlereagh in suggesting their restoration by a note
addressed to the ministers of the allied powers on Sept. 11, 1815,
pointed out that it was a duty to return them to the countries to
which ¢ they of right belonged,” and stigmatised the conduct of
France as ¢a reproach to the nation by which it has been adopted.”
A restoration effected in consequence of this note may be taken
to be a solemn affirmation of the principle of exemption by al
the great powers except France; and if the language of the
Declaration on the laws of war proposed at the Conference
of Brussels was somewhat ambiguous, the discussion reported
in the Protocols shows that it was not wished to reserve a
right of carrying off works of art, but to subject them
the momentary requirements of military necessity . [ And

1 The practice or doetrine of exemption is indicated or stated by lﬂ"
(Versuch, ix. i. 159) ; De Martens (Précis, § 280); Kliiber (§ a53) ; Calve
(§§ 1015-17). See also Manuel de Droit Int, & 1'Usage, &e., p. 119 [w |
Convention, art. 56.]

Sir T, Twiss (§ 68) also seems to hold that public collections are exempt
from capture, and quotes a case in which a collection of Italian Ph“ :
and prints taken by a British vessel on its passage from Italy to the United
States in 1812 was restored to the Academy of Arts at Philadelphia on the
ground that ‘the arts and sciences are considered not as the l’mdb ;
this or that nation, but as the property of mankind at large, and as belong=e
to the common interests of the whole species ; and that the resti '-‘ -” |
such property to the claimants woyld be in onn!omiﬁy vﬂhm
Nations, as practised by all civilised countries.’ E’wm : d;
to the restoration of the works ofarbml'aﬁsinxaxsh i
see De Martens, Nouv. Ree. ii. ﬁﬂ-ﬁﬂ;hmdw .
the Duke of Wellington speaks of the French a
ﬂml'y m&a Mﬂe al Wm’
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{he practice 1s absolutely forbidden by the terms of the Hague PART 111
Convention.] CHAP. 111

FLI]BH‘Y, vessels enga.ged n EIP]OI‘&tiOIl or scientific diSCOVE’I‘J? Vessels
are granted immunity from capture. The usage began in the ::im:“
last century when Bougainville and La Pérouse appear to have discovery.

been furnished with safe-conducts to protect them in the event
of war breaking out during their voyage, and the French
government in 1776 ordered all men of war and privateers to
treat Captamn Cook as a neutral so long as he abstained from
acts of hostility. During the present century there have been
several occasions on which there has been reason for behaving in
a like manner, and on which accordingly vessels have been fur-
mshed with protections. The most recent of these was the
despatch of the Austrian corvette Novara on a scientific
expedition in 1859 1.

Of the private property found by a belligerent within the Private
leritory of his enemy, property in land and houses, including P5Pe"¥

withinthe
property in them held by others than their absolute owners, was -y
- Yoy early regarded as exempt from appropriation. The ex- owner’s
emption was no doubt determined by reasons much the same ;:il e,
™ those which have been suggested as accounting for the
_ Prohibition to alienate state domains. Land being immoveable,
s fate was necessarily attendant on the ultimate issue of
“stilities ; an invader could not be reasonably of continued
sion for himself, nor could he give a finm title to a
“ichaser ; and these impossibilities re-acted upon his mind so
‘0 prevent him from feeling justified in assertifg the land to

sl
N

" -M on the Other h“d, nnﬁl a hte Wiﬁd, p !!n'ﬂ,-

» merely objects to the restitution made by the allies, that the

“- - : i 34 .1. 'I- -r:.. I . a-.r ;I-:I & b v I J-F-’.r I: b l* -
i ! —r 4 . L e i '."'""r. " -'-—":ﬁnr'.—-'—'-'l —ltl.1_ " -""-l-l - r :_ —-. -
e L T — . B i T [ G s
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pulations, and that the allies had no right to override
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PART ITI consisted mainly in the produce of the soil, merchandise, coin,
CHAP. I1I :

and moveables of value. It was therefore of such kind that
much of it being intended to be destroyed in the natural course
of use, an invader could ‘render his ownership effective by
 consuming the captured objects, and that all of 1t was capable
of being removed to a place of safety whither it might reasonably
be supposed that its owner would be unable to follow 1t. Hence
personal property remained exposed to appropriation by un
enemy ; and so late as the seventeenth century, armies lived
wholly upon the countries which they invaded, and swept away
what they could not eat by the exercise ot indiscriminate pillage.
But gradually the harshness of usage was softened, partly from
an increase of humane feeling, partly for the selfish advantage
of belligerents, who saw that the efficiency of their soldiers was
diminished by the looseness of discipline inseparable from
marauding habits, and who found, when war became systematic,
that their own operations were embarrassed 1n countries of which
the resources were destroyed. A custom grew of allowing the
inhabitants of a district to buy immunity from plunder by the
payment of a sum of money agreed upon between them and the
invaderl, and by furnishing him with specified quantities of

! Both the Swedes and Imperialists commonly admitted towns to ranso

during the Thirty Years' War ; see the cases, e. g. of Munich, WM
Freisingen, and Rothenburg, which paid contributions to the BW“" i
those of Hildesheim, Spires, Bayreuth, and Altenburg, to the Imperi®®
Swedish Intell. pts. ii. and iii. From the Army Regulations of Guss™
Adolphus may be seen the intimate connexion between
pillage and the sense of its bad effect on the efficiency of the soldiery. f_
that pillage or steale eyther in our land or in the enemies or from ¥
them that come to furnish our leaguer or strength, without leaveé "0t o
punisht for it as for other theft. If it so please God that f_ﬁ.--‘.i—?

y g
-
oy |
r ¥

either in the ﬁelid or in his leaguer then shall every man 10L55F

of the enemies; and no man give himself to fall upon the pitlage =

it is possible to follow the enemy, and untill such time as he

beaten. Which done then may their quarters be | "
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articles required for the use of his army ; and this custom has PART 111
snce bardened 1nto a definite usage, so that the seizure of “**% ™
moveables or other personal property in its bare form has, except
m a very few cases, become illegal.
The former custom of pillage was the most brutal among the |
recognised usages of war. The suffering which directly attended
it was out of all proportion to the advantages gained by the
belligerent applying it; and it opened the way to acts which
shocked every feeling of humanity, In the modern usage,
however, so long as it is not too harshly enforced, there is little
to object to. As the contributions and requisitions which are
the equivalents of compositions for pillage are generally levied
through the authorities who represent the population, their
meidence can be regulated ; they are moreover unaccompanied
by the capricious cruelty of a bombardment, or the ruin which
marks a field of battle. If therefore they are compared, not
merely with universal pillage, but with more than one of the
hecessary practices of war, they will be seen to be relatively
weraiful. At the same time if they are imposed through
& considerable space of territory, they touch a larger proportion
o the population than is individually reached by most warlike
- leasures, and they therefore not only apply a severe local stress,
bt tend, more than evils felt within a narrower range to
u'poae the enemy to continue hostilities.
The regulated seizure of private property is effected by the Contribu-
¥ of contributions and requisitions. Contributions are such g?:m‘?d
') 3 in money as exceed the produce of the taxes, which, as . ,
'h ll'l.'My seen, are appropriated as public property.
§ consist in the render of articles needed by the army

.-'." or temPomry use, such as food’ for men and




PART III drive carts, and for other such services !, The amount both of

CHAP. I

428 RIGHTS WITH RESPECT

contributions and requisitions is fixed at the will of the invader?.
the commander of any detached body of troops being authorised
under the usual practice to requisition objects of 1mmediate use,
such as food and transport, while superior officers are alone per.
mitted to make demands for clothing and other articles for
effecting the supply of which some time 1s necessary *, and con.

1 Tt is constantly said, apparently on the authority only of De Garden,
that the term ‘ requisition,” and the mode of appropriation signified by i,
were both invented by Washington. The term may very possibly have bees
invented by him, but the practice is of much older date. Indeed, consider-
ing the difficulties of transport before his time, requisitions were most likely
larger during the whole of the eighteenth century in proportion to the s
of the armies employed than they now are. The use of the word contribution
to expréss both contributions and requisitions has tended to keep the fast
that the latter were exacted from becoming prominent ; but there are plenty
of passages in despatches and military memoirs in which the context shows
that the word contribution is used of contributions in kind, that is to sy
of determinate quantities of specified articles furnished on the demand of
an enemy by a given place or district. Not infrequently the levy of requis-
tions is plainly stated ; and their systematic use is prescribed by Frederie Il
‘If an army is in winter quarters in an enemy's country,” he says, ‘the
soldiers receive gratis bread, meat, and beer, which are furnished by the
country.” A few lines further on he adds that ‘the enemy country is bound
to supply horses for the artillery, munitions of war, and provisions, and
make up any deficiency in money.” Les Principes Généraux de la Guerr
(Euv. xxviii. g1. Comp. Moser, Versuch, ix. i. 378. _

2 Towards the end of the seventeenth century the custom of making
bargains with towns or districts by way of compounding for pillage seem® -
to have been changed into one under which belligerent sovereigns ¢ v
commencement of war made arrangements with each other limiting “_
amount of the contributions which should be levied in their wﬁ
territories on invasion taking place, and fixing the conditions under
they should be imposed (Vattel, liv. iii. ch. ix. § 165) ; but in the eight
century usage again altered, and while contributions were invariably
tuted for pillage, except in the case of towns taken by assault, the &
was usually settled in the same manner as at present. Moser v |

i, 376) gives both methods as used.

* In 1870, for example, an order issued by the commantets
the German armies stated that ‘tous les commandants de cO'F =
auront le droit d’ordonner la réquisition de fournitures nécessair®® gl
tien de leurs troupes. La réquisition d'autres fourn
sables dans l'intérét de I'armée ne pourra étre

et les officiers faisant fonctions de généran
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tributions can be levied only by the commander-in-chief, or by PART III
the general of a corps acting independently, Hostages are some- e
times seized to secure the payment or render of contributions and

requisitions ; and when the amount demanded is not provided by
the time fixed, the invader takes such measures as may be

necessary to enforce compliance at the moment or to guard by
mtimidation against future disobedience 1. Receipts or ¢ bons de
réquisition * are given in acknowledgment of the sums or quanti-
ties exacted in order that other commanders may not make fresh

impositions without knowing the extent of those already levied, and
o facilitate the recovery by the inhabitants from their own govern-
ment of the amounts paid, if the latter determines on the conclusion

of peace to spread the loss suffered over the nation as a whole 2.

Wansports indispensables, et pour les souliers ;' all others were to be made
¥ the commander-in-chief alone. Corresp. ii, 321, See also the Project
o Declaration of Brussels, arts. 41-9,

' The nature of the methods which are sometimes used may be seen from
: he measures taken by the Germans in Naney in January, 1871 :—

. 'Considérant qu’apres avoir requis 500 ouvriers, en vue d’exécuter un
-~ ¥mvail urgent, ceux-ci n’ont pas obtempéré & nos ordres ; arrétons :—

"#. Aussi longtemps que ces 500 ouvriers ne se seront pas rendus a leur
- Wle, tous les travaux publics du département de la Meurthe seront sus-
Pendus ; sont done interdits tous travaux de fabrique, de voirie, de rues ou
Taak de construction et autres d’utilité publique.

%, Tout atelier privé qui occupe plus de dix ouvriers sera fermé dés i
et et aux mémes conditions que pour les travaux prémentionnés ; sont
e formés tous ateliers de charpentiers, menuisiers, magons, manceuvres,
. ‘fvaux de mine et fabriques de toute espdce,

"3 Il est en méme temps défendu aux chefs, entrepreneurs et fabricants,
8 travaux ont 6té suspendus, de continuer & payer leurs ouvriers.

“9ut entrepr ‘neur, chef ou fabricant qui agira contrairement aux dis-
8 cl-dessus mentionnées, sera frappé d’une amende de 10 A 50,000
- Pour chaque jour ou il aura fait travailler et pour chaque paiement
s
"osent arrété sera révoqué aussitot que les 500 ouvriers en question
* Fendus i leur poste, et il leur sera payé a chacun un salaire de

= 1,;.-.-._'{', "

——

1on was at the same time made to the Mayor of Nancy which
de faire & la mairie de Nancy l'injonction suivante: *S8i

re
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No usage 1s In course of formation tending to abolish or re.

CHAP. I train within specific limits the exercise of the right to levy

contributions and requisitions. The English on entering France
in 1813, the army of the United States during the Mexican War,
and the Allied forces in the Crimea, abstained wholly or in the
main from the seizure of private property in either manner; but
i each case the conduct of the invader was dictated solely by
motives of momentary policy, and his action 1s thus valueless as
a precedent. There is nothing to show that the governments of
any of the countries mentioned have regarded the levy of con-
tributions and requisitions as improper; and that of the United
States, while allowing its generals in Mexico to use their disere-
tion as to the enforcement of their right, expressly affirmed it
the instructions under which they acted'. One of the articles of
the proposed Declaration of Brussels, had it become law, would
have deprived an invader of all right to levy contributions except
in the single case of a payment in money being required in lies
of a render in kind, and would therefore have enabled him #
a maximum to demand a sum not greater than the value of all
articles needed for the use and consumption of the army and net
actually requisitioned . But so long as armies are of the present
size it may be doubted whether the inhabitants of an oceupied

territory would gain much by a rule under which an invader
Versuch, ix. i. 375-83; Halleck, ii. 109-14; Bluntschli, § 633 Calve
§§ 1933-0; Manuel de Droit Int. & 1'Usage, &e., 2° p*'®, tit. iv. oh. iii ; Manadl -
of the Institute, arts. 56, 58, and 60. [Hague Convention, arts. 48, 49,5 53, 5%
1 Mr. Marey’s Instructions to Gen. Taylor, quoted by Halleck, il 112,
Treaty of Guadalupe Hidalgo, which closed the Mexican war, provided th
during any future hostilities requisitions shall be paid for * at an eq . B
price if necessity arise to take anything for the use of the armed forces
Martens, Nouv. Rec. Gén. xiv. 34. Probably the treaty of 1785 between |
United States and Prussia (id. Ree. ii. 576) is the only other in which *
provision is contained, and the article directing that private P”‘ |
taken should be paid for was struck out when the treaty was renewed i 5
(id. sup. ii. 226). Wt o
2 The so-called contributions by way of fine, or as equimhlllh of the &
payable by the population to its own government, which are Mm% "
the same article, are not of course contributions in the w -
'F“a- . : 1 f*ﬁ’ i ,:,

—

-
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wonld keep possession of so liberal a privilege ; and though the PART 111
representatives of some minor states put forward the view that “* ™
s belligerent ought to pay or definitively promise to pay for
requisitioned articles, the scheme of declaration as finally settled

gave to the right of requisition the entire scope which is afforded

by the so-called ‘necessities’ of war; land this view has been

followed in the Hague Convention]'. It must not be forgotten

that in the war of 1870-1 the right of levying contributions and
requisitions was put in force with more than usual severity 2,

The subject of the appropriation of private property by way Whether

of econtribution and requisition cannot be left without taking ff:,:: :,?d

notice of a doctrine which is held by a certain school of writers, T¢quisi-
? tions are

and which the assailants of the right of maritime capture use in a form of

appropria-
the endeavour to protect themselves against a charge of incon- ticm of

sstency, It is denied that contributions and requisitions are §I‘o}1ﬁy.
a form of appropriation of private property. As pillage is not
- Bow permitted, payments in lieu of it must, it is said, have
. become illegal when the right to pillage was lost; a new
‘Juridical motive’ must be sought for the levy of contributions
#d requisitions; and it is found in ‘a right, recognised by
public law as belonging to an occupying belligerent, to exercise
*vereign authority to the extent necessary for the maintenance

' Deelaration of Brussels, arts, 4o-1 [and Hague Convention, arts. 49, 52],

' “'“ Parl. Papers, Miscell. i. 1875, 97-9, 102-9, 128,
" The hﬂslmge of some writers (Heffter, § 131 ; Bluntschli, §§ 653-5;
3§ 1938-9) might at first sight be supposed to mean that under the
“‘ rules of law articles or services can only be obtained by requisition
. qw yment of their value. A closer examination shows this construction to
| Amrdmg to M. Heffter the payment is to be provided for by the
8 of peace; ; in other words, the invader merely pays if his enemy
Ry mﬂﬂﬂnough to compel him to do so. M. Bluntschli says that ‘il
Spre— les propriétaires, et d’aprés les principes du droit naturel, ‘
oy inoomho en premidre ligne & l'état qui saisit ces biens et les x
q th. Si les réclamations dirigées contre cet état n’aboutis-
27 exigerait que I'état sur le territoire duquel la réquisition
- m luhﬁﬂhtroment rwonubh.' But he remarks elsewhere

d

imhmthhnxpmh' articulie
tih &mﬁﬂmmmgnmﬁmm_ |
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PART III and safety of his army in the occupied country, where the powes

CHAR- T of the enemy government 1s suspended by the effect of hi
operations.” Private property is thus not appropriated, hut
¢ subjected to inevitable charges ’ Jaid upon 1t in due course of
ordinary public law!. It is not the place here to discuss the
assertion that an invader temporarily stands in the stead of the
legitimate sovereign. It 1s enough for the moment to say that
the legal character of military occupation will be shown later to
be wholly opposed to the doctrine of such substitution, that i
order to find usages of occupation which require that doctrime o
explain them it is necessary to go back to a time of less regulated
violence than the present, that taking occupation apart from any
question as to contributions and requisitions practice and opinion
have both moved steadily away from the point at which substitu-
tion was admitted, and that thus the theory which affects to
be a progress is in truth a retrogression®. On the minor point
of the alleged necessity of the charges laid by way of con-
tribution and requisition on the population of an occupial
territory, it can hardly be requisite to point out that no such
necessity exists. It is often impracticable to provide subsistene -
and articles of primary necessity for an army without drawing
by force upon the resources of an enemy’s country; labour
often urgently wanted, and when wanted it must be obtained
but there is nothing to prevent a belligerent from paying on the
spot or giving acknowledgments of indebtedness binding himself
to future payment. If a state cannot afford to pay, it sim?l!
labours under a disadvantage inseparable from its general positio®
in the world, and identical in nature with that which weight
upon a country of small population or weak frontier. b
states cannot or will not pay, fictions cannot be admitted _
law in order to disguise the fact that private property is SEISE

That its seizure is effective, and that seizure as now Mmans="
a less violent practice than many with which belligerent P9

1 See for example Bluntschli, Du Droit du Butin, Rev. de Droit Int. %
* Comp. postea, p. 469. T
.
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tions unhappily become familiar, has been already said. Tt may PART III

be indulged in without shame while violence is legitimate at all; “" 0 "
and so long as the practice lasts, it will be better to call it
honestly what 1t 1s than to pretend that it is authorised by

a right which a belligerent does not possess and a necessity that
does not exist.

Thus far contributions and requisitions have been considered Under
with tacit reference to that phase of warfare only, viz. warfare oo %

_ _ € ditions
on land, with which they have hitherto been associated. But E““t"b“&
1008
the great increase which has taken place in several countries requm?

i the number of rich undefended coast towns, the larger E: s

facilities for making descents upon them which are afforded }’3;:&“”“1

by the use of steam, and, finally, certain recent indications
that the levy of money under threat of attack may be used as
& means of offence in the next naval war, render it necessary
 consider whether the exaction of requisitions is a permissible
meident, and the levy of contributions a permissible form, of
hostilities conducted by a naval force.
- In 1882 Admiral Aube, in an article on naval warfare of the
future, expressed his opinion that ‘armoured fleets in possession
of the sea will turn their powers of attack and destruction against
the coast towns of the enemy, irrespectively of whether these are
fortified or not, or whether they are commercial or mﬂlta.ry, and
- will burn them and lay them in ruins, or at the very least will
u them mercilessly to ransom ;”’ and he pointed out that to
)t this course would be the true policy of France, in the event

" war with England . There is no reason to believe that either
Political or naval opinion in France dissented from these views *;

i "" des Deux Mondes, tom. 1. p. 331.
, ¢ French government, on being asked by the British government
” accepted responsibility for Admiral Aube’s articles, dissociated
m but a repudiation, which was immediately followed by his
e ﬂmm:oflhrma, and by the adoption of a scheme of naval

e hm@wﬂh his views, could have no serious value. His
tﬁktﬁsnppnvﬂofthommpaparm They were
1 in various articles spread over a considerable space
Mhh m'mmwmuhm
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PART 111 very shortly after their publication Admiral Aube was appointed
CHAR, DT pre ot of Marine; and he was allowed to change the ship.

building programme of the country, and to furmish it with
precisely the class of ships needed to carry them out. During
the English Naval Manceuvres of 1888, an attempt was made o
bring home to the inhabitants of commercial ports what the con.
sequences of deficient maritime protection might be, by mflicting
imaginary bombardments and levying imaginary contributions
upon various plices along the coast. Mr. Holland objected to
these proceedings on the ground that they might be cited by an
enemy as giving an implied sanction to analogous action on his
part. A correspondence followed, in which several naval officers
~ of authority combated Mr. Holland’s objections, partly on the I
ground that, in view of foreign naval opinion on the subject,
l an enemy must be expected to attack undefended English towns
i partly on the ground that attack upon them would be a legitimate
operation of war!. Still more significant is the fact, which has
become known, that in 1878 it was intended by the Russan
government that the fleet at Vladivostock should sail for the
undefended Australian ports and lay them under contribution
immediately on the outbreak of hostilities.

Two questions are suggested by the above indications of opimeon
and of probable action on the part of naval powers. First, the
restricted one, whether contributions and requisitions can legiti-
mately be levied by a naval force under threat of bombardmen
without occupation being effected by a force of debarkation ; ant
secondly, the far larger one, whether the bombardment and
devastation of undefended towns, and the accompanying slaughte’
of unarmed populations, is a proper means of carrying of wal.
The latter question will find its answer elsewhere ,

Requisitions may be quickly disposed of. They are not likelf

Revue des Deux Mondes by M. Charmes, whose position and influence )
Foreign Office renders his utterances noticeable. The only voice T
against them was that of Admiral Bourgois in 1885 (Nouvelle Revue).

! The Times, August, 1888. * See postea, p. 53%
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to be made except under conditions in which a demand for the PART 111
articles requisitioned would be open to hittle, if any, objection. S
A vessel of war or a squadron cannot be sent to sea in an efficient
state without having on board a plentiful supply of stores
identical with, or analogous to, those which form the usual and
proper subjects of requisition by a military force. It is only in
exceptional and unforeseen circumstances that a naval force can
find itself 1n need of food or of clothing ; when it is in want of
these, or of coal, or of other articles of necessity, it can unquestion-
ably demand to be supplied wherever it is in a position to seize :
it would not be tempted to make the requisition except in case of
real need ; and generally the time required for the collection and
delivery of large quantities of bulky articles, and the mode in
which delivery would be effected, must be such that if the opera-
tion were completed without being interrupted, sufficient evidence
would be given that the requisitioning force was practically in
possession of the place. In such ecircumstances it would be
almost pedantry to deny a right of facilitating the enforcement
of the requisition by bombardment or other means of intimi-
dation 1,
Contributions stand upon a different footing. They do not
| find their Justification in the necessity of maintaining a force in
0 efficient, state; they must show it either in their intrinsie
*sonableness, or in the identity of the conditions, under which
Th would be levied, with those which exist when contributions
e Jevied during war upon land. Such identity does not exist.
hh case of hostilities upon land a belligerent is in military
upation of the place subjected to contribution ; he is in 1t, 1
mlum in it long enough to deprive the inhabitants of the i
t of the contribution demanded, by plundering the town,
ﬁMg and carrying off the money and the valuables

'S are requisitioned which are not needed for the efficiency of the
‘h :‘"ﬁﬂﬂl of luxury, or articles which will not be used by it, but
T Mﬂ mehay, a disguised contribution is of course levied, and
of the dmmd must be judged by the test of the

e
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PART IIT which he finds within it ; he accepts a composition for property
CHAP, TII :

which his hand already grasps. Thisis a totally different matter
from demanding a sum of money or negotiable promises to pay,
under penalty of destruction, from a place in which he is not,
which he probably dare not enter, which he cannot hold even
temporarily, and where consequently he is unable to seize and
carry away. Ability to seize, and the further ability, which is
also consequent upon actual presence in a place, to take hostages
for securing payment, are indissolubly mixed up with the nght
to levy contributions ; because they render needless the use of
violent means of enforcement. If devastation and the slaughter
of non-combatants had formed the sanction under which con-
tributions are exacted, contributions would long since have dis
appeared from warfare upon land. Tt is not to be denied that con-
¢ributions may be rightly levied by a maritime force ; but in order
to be rightly levied, they must be levied under conditions identical
with those under which they are levied by a military force. An
undefended town may fairly be summoned by a vessel or a squadron
to pay a contribution ; if it refuses a force must be landed ; if #
still refuses like measures may be taken with those which are taken
by armies in the field. The enemy must run his chance of beng
interrupted, precisely as he runs his chance when he endeavours ¥
levy contributions by means of flying columns. A levy of moue¥
made in any other manner than this is not properly a contr-
bution at all. It is a ransom from destruction. If it 18 per
missible, it is permissible because there is a right to devastaté
and because ransom is a mitigation of that right ™.

I See postea, p. 533. It is to be regretted that the officers Who l::: |
imaginary contributions during the British Naval Manceuyres of 1889
in a manner which in war would have been wholly indefensible. At Pl
mmm

head two officers were sent in with a message demanding a 1arge |
gum was i8 5

two hours under penalty of bombardment; a very large o
manner demanded of Edinburgh by a force which could not possibl¥ =
ventured to set foot on land. [The Institute of International Law: -
meeting at Venice in 1896, condemned the bombardment of oper ¥ g
a naval force for the purpose of obtaining a ransom OF Wl’."‘ ;

pressure on a belligerent. Itmmﬁmdthawmm |
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Foraging consists in the collection by troops themselves of PART 111
forage for horses, and of grain, vegetables, or animals as provisioﬂ o
for men, from the fields or other places where the materials may T
be found. This practice 1s resorted to when from want of time
it would be inconvenient to proceed by way of requisition. With
it may be classed the cutting of wood for fuel or military use,

Booty consists in whatever ean be seized upon land by a belli- Booty.
gerent, force, 1rrespectively of its own requirements, and simply
because the object seized is the property of the ememy. In
common use the word is applied to arms and munitions in the
possession of an enemy force, which are confiscable as booty,
although they may be private property ; but rightly the term
meludes also all the property which has hitherto been mentioned
as susceptible of appropriation.

Enemy’s property within the ternitorial waters of its own state Property

i subject to the same rules which affect enemy’s property in f.',-‘ﬂ"';’:i?,;

places not within the jurisdiction of any power. - :ti if own

Property belonging to an enemy which is found by a belli- Priv;te
gerent within his own jurisdiction, except property entering terri- fﬂ’:"&;"?
torial waters after the commencement of war, may be said to the juris-
#njoy a practical immunity from confiscation; but its different 2;“&2“
kinds are not protected by customs of equal authority, and “"“™¥

although seizure would always now be looked upon with extreme
| disfavour, it would be unsafe to declare that it is not generally

- Within the bare rights of war.
In one case a strictly obligatory usage of exemption has no Moneys
H‘ been established. Money lent by individuals to a state is m'" a0
" confiscated, and the interest payable upon it is not seques-

fled. Whether this habit has been dictated by self-interest, or

s er it was prompted by the consideration that money so lent
—' n “upon the faith of an engagement of honour, because

ice cannot be compelled like other men in an adverse way
Court of Justice,’ it is now so confirmed thatin the absence
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PART III
CHAP, III

Other pro-
perty.

438 RIGHTS WITH RESPECT

of an express reservation of the right to sequestrate the sums
placed in its hands on going to war a state in borrowing must be
anderstood to waive its right, and to contract that 1t will hold
itself indebted to the lender and will pay interest on the sum
borrowed under all eircumstances *.

Real property, merchandise and other moveables, and incorpe.
real property other than debts due by the state itself, stand in
a less favourable position. Although not appropriated under the
usual modern practice they are probably not the subjects of s
thoroughly authoritative custom of exemption. During the midde
ages time was often given to merchants at the outbreak of war
to withdraw with their goods from a belligerent country, but
the indulgence was never-transformed into a right, and at the
beginning of the seventeenth century all kinds of property belong:
ing to an enemy were habitually seized. In the course of that
century milder practices began to assert themselves, and 1t becamé
unusual to appropriate land, though its revenues were taken pos
session of during the continuance of war, and confiscations
sometimes occurred so late as the war of the Spanish Succession.
In the treaties of peace made in 1713 between France and Savof;

1 Writers in international law frequently support their statement of the

above unquestioned rule by reference to the Anglo-Prussian controverny
of 1753, and to the conduct of the British government with respect 10 the
Russian Dutch Loan during the Crimean War. The King of Prussis, ¥
way of reprisal for the capture of Prussian vessels engaged in pruhibi"‘l
commerce, while himself at peace with Great Britain, seized certsin funds
which had been lent by English subjects upon the security of the Sil.ﬂlﬂ
revenues, and which he had bound himself to repay under the treatied =
Breslau and Dresden. The facts of the case are not therefore n P"“’t'
but they are connected with the rule under consideration through
statement of law put out by the English government, which went be] ,
the necessities of the moment and covered the case of a loan as betweed
enemy states. The reason for which mention is made of the Ruaﬂiﬂ! Duteb
Loan is not easy to divine. The English government simply paid 1o idh
during the war to the agents of the Russian government upon # dﬂb_t <
Great Britain had taken over from Holland under a treaty in which, chat
circumstances being somewhat exceptional, it was provided Bwﬂiﬂ"'u’ ol

~ payment should not cease in case of war. To have stopped payment

have been, not merely to disobey a rule of law, but to be false to 4%
engagement. - | i

|
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the United Provinces and the Empire, it was stipulated that con- PART 111
fiscations effected during the preceding war should be reversed 1, “*** ™
During the eighteenth century the complete appropriation of real
property disappeared, but its revenues continued to be taken, or
at least to be sequestrated ; and property of other kinds was
sometimes sequestrated and sometimes definitely seized. In order
to guard in part against these effects of acknowledged law it was
stipulated in many commercial treaties that a specified time vary-
ing from six months to a year should be allowed for the withdrawal
of mercantile property on the outbreak of war?®; but property
of other kinds was still governed by the general rule, and cases
frequently occurred, owing to the absence of special stipulations,
in which mercantile property was sequestrated or subjected to
confiscation. In the Treaties of Campo Formio, Lunéville,
Amiens, Friedrichshamm, Jonkoping, and Kiel, and 1 those
between France and Wurtemberg and France and Baden in 1796,
and between Russia and Denmark in 1814, and between France
and Spain in the same year, it was necessary to provide for the
removal of sequestrations which had been placed upon incomes of
private persons and upon debts?; at the commencement of war
between England and Denmark in 1807, the former power seized
aud condemned the Danish ships lying in British waters, and the

! Duamont, viii, i. 365, 367, 410.

* The treaty of 1786 between England and France, and that of 1795
between England and the United States, permitted the subjects of the
Pspective states to continue their trade during war unless their conduct
~ Bve room for suspicion, in which case twelve months were to be allowed
hmg up their affairs ; and the latter treaty provided that in no case
H ‘debts due from individuals of the one nation to individuals of the
'W shares, nor monies which they may have in the public funds or
"% e public or private banks,” be sequestrated. (Article x.) ‘ .

A ‘H’i&m, Ree. vii. 208 (Campo Formio), id. 536 (Lunéﬂllfh lﬁ sup.
*-, Amiens); Nouv. Reec. i. 27 (Friedrichshamm) ; ib. 224 (Jonképing) ;

74 (Kiel) ; Rec. vi. 670 (France and Wurtemberg) ; ib. 679 (France and

ey & 'm- Ree. i. 681 (Denmark and Russia) ; Hertslet, Hfl-" of Europe
S ‘_i_ (France and Spain). The confiscation of Englmh plﬂm
¢e in 1793 and the sequestration of English property by Russia in
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PART 11II latter confiscated all ships, goods and debts within the kingdom
CHAP. 111 "

which belonged to English subjects ; in 1812 also the majority
of the Supreme Court of the United States held that, thongh
enemy property within the termtory at the outbreak of war could
not be condemned in the then state of the law of the Unite
States, it was competent for the legislature to pass a law authe.
rising confiscation, and Justice Story considered that no legislative
act was necessary, and that ¢ the rule of the law of nations 1s that
every such exercise of authority is lawful, and rests in the sound
diseretion of the nationl” Since the end of the Napoleonic wars
the only instance of confiscation which has occurred was supplied
by the American Civil War, in which the Congress of the
Confederate States, by an Act passed in August 1861, enactel
that property of svhatever nature, except public stocks and
securities held by an alien enemy since the 21st May 1861, shall
be sequestrated and appropriated®’ The custom which has
become general of allowing the subjects of a hostile state W
reside within the territory of a belligerent during good behaviour
brings with it as a necessary consequence the security of ther
property within the jurisdiction, other than that coming into
territorial waters, and indirectly therefore 1t has done much te
foster a usage of non-confiscation ; but as it is not itself strictly

I Wolff against Oxholm, vi Maule and Qelwyn, 92 ; Brown v, the United

States, viii Cranch, 110. De Martens remarks, both in the early editions
of his Précis, and in those which appeared down to 1822, that ‘la ou il ny
a point de lois ou de traités sur ce point, la conduite des puissances de
1I’Europe n'est rien moins qu'uniforme ’ (§ 268). Lord Ellenborough W&
obviously mistaken in saying in the course of his judgment in Wolll agains
Oxholm that the *Ordinance of the Court of Denmark stands singl *
alone, not supported by any precedent. . . ., No instance of such confiscakiod
except the Ordinance in question is to be found for more than a century.

2 Lord Russell to Acting Consul Cridland. State Papers, 1862, Ixii, No. b
108. All persohs domiciled within the States with which the Confedera®
States were at war were held to be subject to the provisions of th Ack
On this point Lord Russell remarked that ¢ whatever may have been “"
abstract rule of the Law of Nations in former times, the instance of 1%
application in the manner contemplated in the Act of the Confedera Copr
gress in modern and more civilised times, are so rare and have rer 3
generally condemned that it may almost be said to have become obsol¢‘
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far from binding all civilised countries even to allow time for the
withdrawal of mercantile property!.

Upon the whole, although, subject to the qualification made
with reference to territorial waters, the seizure by a belligerent

of property within his jurisdiction would be entirely opposed to
the drift of modern opinion and practice, the contrary usage,
%0 far as personal property is concerned, was until lately too

partial in its application, and has covered a larger field for too
short a time to enable appropriation to be forbidden on the ground
of custom as a matter of strict law; and as it is sanctioned by

the general legal rule, a special rule of immunity can be estab-
| lished by custom alone. For the present therefore it cannot be
- 8aud that a belligerent does a distinct] y illegal act in confiscating
such personal property of his enemies existing within his juris-
diction as is not secured upon the public faith ; but the absence
of any instance of confiscation in the more recent European wars,
0 less than the common interests of all nations and present
feeling, warrant a confident hope that the dying right will never
- Again be put in force, and that it will soon be wholly extinguished

3 -hheﬂ_ L\l ooy WIS oK QALAL Aw \', (AL -;-" MW @ A8

\ ;

Fl '.M of these treaties will be found to contain stipulations either that
and other subjects’ shall have the privilege of remaining and
I* SWliling their trade ¢ as long as their conduct does not render them objects
" SWSpicion,” or that ¢ persons established in the exercise of trade or special
nent * shall be ajlowed so to remain, other persons being given time
W4 up their affairs. Others merely stipulate for a term during which
“Hjeets of the contracting parties should be at liberty to withdraw with
“SProperty after the outbreak of war from the enemy’s country. Seques-
9l and confiscation have been expressly forbidden by a convention be-
: ; ".Wltited States and France in 1800 (De Martens, Rec. vii. 484) and
Sumber of treaties during the last century, to which, with scarcely an
Hon, one of the parties is a South American state. It might be argued
irly that if like treaties do not exist between European countries,
, ‘them and the United States, it is because there has been for
“me little fear that the right guarded against would be exercised by

gy -

| ~r~ that ¢ whenever a government granis pesmiasion
 to acquire property within its territories, or to bring and deposit

.

i

-I'

i .
i

obligatory, 1t cannot confer an obligatory force, and the treaties PART IFI
which contain stipulations in the matter, though numerous, are o0
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PART 111 Enemy property entering territorial waters after the com.
CHAP. 111

Property : . .
entering Apart from an indulgence which has sometimes been granted

territorial , . . -
waters of 11 Trecent wars, and which will be mentioned on a later page!
)

mencement of war is subject to confiscation.

Etlfef_[;i’:y the only exceptional practice which claims to be of some authority
;T:ln-{:e is one of exempting from capture shipwrecked vessels, and

menees  vessels driven to take refuge in an enmemy’s port by stress of

War. . ®
weather or from want of provisions. There are one or two cases

in which such exemption has been accorded. In 1746 an English
man-of-war entering the Havana, and offering to surrender, was

it there, it tacitly promises protection and security’ (Hamilton’s Letters
of Camillus, quoted by Woolsey, § 124, note) ; but, as is properly remarked
by Dana (note to Wheaton, § 308), ¢ persons who either leave their property
in another country or give credit to a foreign citizen, act on the understand:
ing that the Law of Nations will be followed whatever that may be. To
argue therefore that the rule under the Law of Nations must be to abstux
from confiscation because the debt or property is left in the foreign country
on the public faith of that country seems to be a petitio principii.’

It is evident that although it is within the bare rights of a belligerent
to appropriate the property of his enemies existing within his jurisdietion,
it can very rarely be wise to do so. Besides exposing his subjects to Jike
measures on the part of his adversary, his action may cause them {0 be
obliged to pay debts twice over. The fact of payment to him is of course
no answer to a suit in the courts of the creditor’s state; and property
belonging to the debtor coming into the jurisdiction of the latter
a subsequent time might be seized in satisfaction of the creditor’s elaim.

For recent opinion upon the whole question of the rights of a belligerent
with respect to property of his enemy within his jurisdiction, s¢¢ Dand
(note to Wheaton, § 305), Woolsey (Introd. to Int. Law, § 124), Twiss &

3 §§ 56 and 50), Calvo (§§ 1671-8), Heffter (§ 140).

In delivering judgment in the case of the Johanna Emilie during the
Crimean War Dr. Lushington said, ‘* With regard to an enemy's proper
coming to any port of the kingdom or being found there being seizabl®
I confess I am astonished that a doubt could exist on the subject. .- Ther®
are many instances in which a capture has been made in port by ﬂ“"“'_‘""
missioned captors. . . . If the property was on land, according to the anciet!
law it was also seizable; and certainly during the American War ther®
were not wanting instances in which such property was seized 4
demned by law. That rigour was afterwards relaxed. I believe ™’ sueb
instance has occurred from the time of the American War to the presett
day,—no instance in which property inland was subject to search o7 *%y
but no doubt it would be competent to the authority of the cro"™

" .
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given means of repairing damages and was allowed to leave with a PART I1I
passport protecting her as far as the Bermudas; in 1799 a Prussian “" ' ™
vessel called the Diana which had taken refuge in Dunkirk was
restored by the French courts; and a few years afterwards an
English frigate in distress off the mouth of the Loire was saved
from shipwreck and allowed to leave without being captured.
But a French Ordonnance of the year 1800 preseribed a contrary
conduct, and in the same year the precedent of the Diana was
reversed and a vessel which had entered a French port under like

eircumstances was condemned. Some writers, without assert-

mg that a rule of exemption exists, think that justice, or

- bumanity, or generosity demand that a belligerent shall refuse

to profit by the ill-fortune of his enemy. Whether this be so or

not—and in the case of a ship of war at any rate a generosity

would seem to be somewhat misplaced which furbishes arms for

- 8 adversary, and puts them in his hands, without making any

- tondition as to their use—it is clear that a belligerent lies under

- 1o legal obligations in the matter!.

- In places not within the territorial jurisdiction of any power, Private

“ 18 to say for practical purposes, on non-territorial seas, fﬁnm

X Y belonging to enemy subjects remains liable to appro- :‘l‘:: ":':rt:_‘l‘_“
‘ion, save in so far as the usage to this effect is derogated tory of

e h certain exceptional practices, to be mentioned presently. e

. th rule of the capture of private property at sea has Theory of

i lately been universally followed, that it is still adhered to :]l:fyn:}mu-
L; reat ma.;jonty of states, that it was recognised as law by ﬁﬂ;ﬁy

' wnters and is so recognised by many late writers, atsea from

" t
ested 2. A certain amount of practice however exists i

I
Dl

m?hdy, ii. 8g; Ortolan, Dip. de la Mer, liv. iii. ch. viii;
3 WVG, § 2054.

| & w:ll be found stated within tha present century either
yut disapproval, by De Martens (Précis, § 281), Kent
& mmr (“ -53-4), Whum (Elam .ph iv. dl.ﬂri 1);
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PART ITI of recent date in which immunity of private property from

CHAP. II1

Practice
in 1its
favour.

capture has been agreed to or affirmed ; and a certain number of
writers attack warmly, and sometimes intemperately, both the
usage of capture itself, and the state which i1s supposed to be the
chief obstacle to its destruction. It becomes therefore necessary
to see what value can be attached to the practice in question nnii
to the new doctrines.

Turning the attention first to practice and to indications of
national opinion, the United States is found, under the presidency
of Mr. Monroe, proposing to the governments of France, England,
and Russia that merchant vessels and their cargoes belonging 10
subjects of belligerent powers should be exempted from capture
by convention. Russia alone accepted the proposal in principle,
but refused to act upon it until it had been also accepted by the
maritime states in general. Again in 1850, Mr. Marcy,
refusing on the part of the United States to accede fto th
Declaration of Paris, by which privateering was abolished, stated
that as it was a cardinal principle of national policy that the
country should not be burdened with the weight of permanen!
armaments, the right of employing privateers must be retained
unless the safety of the mercantile marine could be legally
assured, but he offered to give 1t up £ it were conceded that ‘the
private property of the subjects of one or other of two belligerent
powers should not be subject to capture by the vessels of the
other party, except in cases of contraband of war.” Thal the
United States, as might be expected from ite situation, has
remained willing to consent to the abolition of the right to "
ture private property at sea, is shown by two more recent fac™
In 1870 Mr. Fish expressed his hope to Baron Gerolt that '_d"
govemment and people of the United States may sooll be g “‘t'ﬁ‘d
by seeing the principle ” of the immunity of private Pl‘UPe""Y "

' Vidari (Del rispetto della proprieta privata fra gli stati in

(§ 2108), De Laveleye (Du Respect de la Propriété Privee ol
Guerre), Bluntschli (Du Droit de Butin, Rev. de D .

Fiore (Nouv. Droit Int. pt. ii. ch. vii, viii). M. F. de Martens
a pamphlet in Russian on the subject.

I
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sea ‘universally recognised as another restraining and humanising PART I
influence imposed by modern civilisation on the art of war st gnd U
in 1871 a treaty was concluded with Italy by which it is
stipulated that private property shall not be seized except for
breach of blockade or as contraband of war. Ttaly had already
shown 1ts own disposition in a decisive manner by passing a
marine code 1in 1865, by which the capture of mercantile vessels
of a hostile nation by Italian vessels of war is forbidden inh all
gases in which reciprocity is observed. Austria and Prussia on the
outbreak of the war of 1866 declared that enemy ships and
eargoes should not be captured so long as the enemy state granted
a like indulgence, and hostilities were accordingly carried on both
a8 between those states and as between Austria and Italy with-
out the use of maritime capture. Finally, in 1870 the Prussian
- government issued an ordonnance exempting French vessels from
tapture without any mention of reciprocity . In the above facts
- s comprised the whole of the international practice which can be
- adduced in favour of the new doctrine. They extend over a
short time ; they are supplied only by four states ; to three out
of these four the adoption of the doctrine as a motive of policy
ﬁmmrnended by their maritime weakness. Even therefore
3 m not rash to assume that the views of the states in
o ._ n would remain unchanged with a change in their circum-
_._ inces, it is plain that up to now not only is there no practice of
rengt h enough to set up a new theory in competition with the
ﬁ hw, but that there are scarcely even the rudiments of

.;:.- | -.I.l _._' ' ; n.. L .

s the ﬁnn any sound theoretical reason for abandoning the g,en r:;lt-h

| pnvate property at sea? Its opponents declare mﬂ
tic ,.4 f a state toa state, and not of an md.lndual tom
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PART III individual,” and that it constitutes the sole important exceptio

CHAP. II1

Its moral
aspect.

to the principle of the immunity of private property from seizure
which is proclaimed to be a corollary of the former princiyle,
and to have been besides adopted into international law by the
consent of nations. The value of the first of these two principle,
and its claims to form a part of international law, have heen
already examined in the chapter upon the general principles of
the law governing states in the relation of warl. It may be
judged whether 1t 1s true that capture at sea 1s a solitary
exception to the immunity of private property in war by reading
the section upon contributions and requisitions in the present
chapter, together with the portion of the chapter on military
occupation which is there referred to as bearing upon the
assertion that eontributions and requisitions are not a form of
appropriation of private property.

Finally, is there any moral reason for which maritime states
ought to abandon their right of capturing private property
sea? Is the practice harsher in itself than other comman
practices of war; or, if it be not so, is it harsher in proportion
to the amount of the stress which it puts upon an enemy, and
to the amount of advantage which a belligerent reaps from 1t ¢
The question hardly seems worth answering. It is needless 10
bring into comparison the measures which a belligerent takes for
the maintenance of his control in occupied country, or t0 look &

* the effects of a siege, or a bombardment, or any other operatiol

of pure military offence. It is emough to place the incidents of

capture at sea side by side with the practice to which it bs®
most analogy, viz. that of levying requisitions. By the latter;
which itself is relatively mild, private property is seized ﬂ"df' .
conditions such that hardship to individuals—and the hardshi?
is often of the severest kind—is almost inevitable. In 2 poof
country with difficult communications an army may 50 e?t ap
the food as to expose the whole population of a large distrlj?f t‘f
privations. The stock of a cloth or leather merchant seized
l

) R . B l‘* S
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if he does receive the bare value of his goods at the end of the PART III
war, which 1s by no means necessarily the case, he gets no
eompensation for mterrupted trade and the temporary loss of
his working capital. Or a farmer is taken with his carts and
horses for weeks or months and to a distance of a hundred or
two hundred miles; if he brings back his horses alive, does the
nght to ask his own government at some future time for 80
much daily hire compensate him for a lost crop, or for the

damage done to his farm by the cessation of labour upon 1t ? It
must be remembered also that requisitions are enforced by

strong disciplinary measures, the execution of which may touch
the liberty and the lives of the population; and that in practice
those receipts which are supposed to deprive requisitioning of -+
the character of appropriation are not seldom forgotten or
withheld. Maritime capture on the other hand, in the words of
Mr. Dana, ‘ takes no lives, sheds no blood, imperils no households,
and deals only with the persons and property voluntarily
embarked in the chances of war, for the purposes of gain, and
- with the protection of insurance,” which by modern trading
“istom is invariably employed to protect the owner of property
- 8guinst maritime war risks, and which effects an immediate
;“hhon of loss over a wide area. Mild however as its
“peration upon the individual is, maritime capture is often an
Mstrument of war of a much more efficient kind than re-
has ever shown itself to be. In deranging the
' ﬂmme of trade, in stopping raw material on its way to
— factured, in arresting importation of food and exporta.tmn
' oduce of the country, it presses upon everybody sooner
and more or less; and in rendering sailors prisoners of
s the offensive maritime strength of the weaker
lll face of the results that maritime capture has
d it is idle to pretend that it is not among the most
:':_j"!'-‘_ .-_--..nhei; 2Nt weapons ; and in face of obvious facts
iadenythattheramnoweaponﬁhomof
mdmdml misery. -
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pART 111  Legally and morally only one conclusion is possible ; viz. that

Ccij:n any state which chooses to adhere to the capture of private
sion. property at sea has every right to do so®. It is at the same

time to be noted that opinion in favour of the contrary prhcipl
is sensibly growing in volume and force ; and 1t is especially to
be noted that the larger number of well-known living inter.
national lawyers, other than English, undoubtedly hold that the
principle in question ought to be accepted into international las.
Tt is easy in England to underrate the importance of continental
jurists as reflecting, and still more as guiding, the drift of foreigs
opinion “.

1 The question whether it is wise for states in general, or for any given
. state, to agree as a matter of policy to the abolition of the right of capture o
private property at sea, is of course entirely distinet from the question of
right. It may very possibly be for the common interests that a change in
the law should take place ; it is certainly a matter for grave consideration
whether it is not more in the interest of England to protect her own than
to destroy her enemies’ trade. Quite apart from dislike of England, and
jealousy of her maritime and commercial position, there is undoubtedly
enough genuine feeling on the continent of Europe against maritime capture
to afford convenient material for less creditdble motives to ferment ; *Pd
contingencies are not inconceivable in which, if England were engaged I8
a maritime war, European or other states might take advantage of set of
opinion against her practice at sea to embarrass her seriously by an 1%
friendly neutrality. The evils of such embarrassment might, or might _“‘“‘
be transient ; there are also conceivable contingencies in which the dires
evils of maritime capture might be disastrous. In the Contemporary Bevwie¥
for 1875 (vol. xxvi. pp. 737-51) 1 endeavoured to show that there are Efﬂf"‘
reasons for doubting whether England is prudent in adhering to the existing
| rule of law with respect to the capture of private property ab sef
' reasons which were then urged have grown stronger with each Ellﬂ'f“":
year ; and the dangers to which the practice would expose the country A o
length fully recognised. That there is not a proportionately active wish .
the adoption of a different rule is perhaps to be attributed to a doubt ‘:ﬂ
what the action of foreign powers would be under the temptation of #
with England.
2 At the meeting of the Institute of International Law, held at the Hag®™
- in 1875, the following resolutions were adopted :— e
3 ‘Tl out & désiret que lo principe de I'inviolabilité de 1a proPrict e
| ennemie naviguant sous pavillon ennemi soit ﬂnite_rsallamant ﬂﬁl"r;l::ﬁ e
les termes suivants, empruntés aux déclarations de la Pruss®, de 108
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The chief and most authoritative exception to the rule that pagt 111
enemy’s goods at sea are liable to capture is made in favour of CHAP- 11

eargo shipped on board neutral vessels, which by an artificial Exeep_

ons

doctMne are regarded as having power to protect it. As the :Tﬂt:l % ¢
" a
modern usage in the matter forms a concession to neutrals, and Private

has arisen out of the relation between them and belligerents, it o
will be convenient to treat of it together with the rest of the 2;{.::-2{1_
law belonging to that relation ; and the only exceptions which

claim to be noticed here are, the more doubtful one which
exempts from seizure boats engaged in coast-fishing, and an
occasional practice under which enemy’s vessels laden with
cargoes for a port of the belligerent are allowed to enter the

latter and to reissue from it in safety.

The doctrine of the immunity of fishing-boats is mainly Fishing-
founded upon the practice with respect to them with which "°°*
France has become identified, but which she has by no means
mvariably observed. During the Anglo-French wars of the
Middle Ages it seems to have been the habit of the Channel
fishermen not to molest one another, and the French Ordonnances
. d 1543 and 1584, which allowed the Admiral of France to grant
fishing-truces to subjects of an enemy on condition of reciprocity,

‘ did no more than give formal effect to this custom. It does not

Appear to what degree the power vested in the Admiral was used

L= f”.‘

e h guerre sur mer aussi bien que sur terre, la disposition préccdente
56 pas applicable aux navires marchands qui, directement ou indirecte-
‘-'-—'::._ rennent part ou sont destinés A prendre part aux hostilités.’
% H0e meeting of the Institute at Turin in 1882 a clause, asserting that
| tﬁ té privée est inviolable sous la condition de réciprocité et sauf les
- " ation de blocus,’ &c., was inserted in a project for a Reglement
#ional des prises maritimes, there adopted. Annuaire de I'Institut,
" 138, and 1882-3, pp. 182-5.
2Ue resolution, which merely expressed a desire for alteration in
was passed without a division, though under protest from the
mbers ; at Turin, the more positive resolution was only carried
S to seven, two English members being present. The difference
@ of the stage at which opinion on the question has arrived.

2 stands almost alone in urging, in an able note to Heflter
33), the adoption of the principle of immunity upon practical
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PART T1I during the early part of the seventeenth century, but by the
CHAP. 1II :
Ordonnances of 1681 and 1692 fishing-boats were subjected to

-

capture, and from that time until the war of American Indepen.
dence both France and England habitually seized them. Through.
out that war and in the beginning of the revolutionary wars both
parties refrained from disturbing the home fisheries, but the English
government in 1800 distinctly stated that in its view the lilicrty
of fishing was a relaxation of strict right made in the interests
of humanity, and revocable at any moment for sufficient reasons
of war. The attitude of the French government is less clear.
Napoleon no doubt complained that the seizure of fishing-boats
was ¢ contrary to all the usages of civilised nations,” but as ls
declaration was made after the English government had begun
to capture them on the oround that they were being used for
warlike purposes, it 1s valueless as an expression of a settled
French policy ; it was merely one of those utterances of generow
sentiment with which he was not unaccustomed to clothe bad
faith. At a later time during the wars of the Empire the coast
fisheries were left in peace®. The United States followed the
same practice in the Mexican [and Spanish] wars; and France 8
the Crimean, Austrian, and German wars prohibited the capture
of fishing-vessels for other than military and naval reasons ,
In the foregoing facts there is nothing to show that much res

1 Pardessus, Col. de Lois Marit. iv. 319 ; Ortolan, Dip. de la Mer, liv.g:

ch. ii ; De Martens, Rec. vi. 511-14. The English courts gave effect 10
other hand

doctrine of the English government ; the French courts, on the

appear to have considered the immunity of fishing-vessels 0 exist &

right. - Lord Stowell said, ‘In former wars it has not been usual 0
captures of these small fishing-vessels ; but this was a rule of comity onl¥:
and not of legal decision; it has prevailed from views of mutual ""’::
modation between neighbouring countries and from tenderness to a poor

there has, 1 pmume,
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difference has existed in the practice of the mar itime countries. PART T11
CHAP. III

England does not seem to have been unwilling to spare fishing-
vessels so long as they are harmless, and it does not appear that
any state has accorded them immunity under circumstances of
inconvenience to itself. It is likely that all nations would now
refrain from molesting them as a general rule, and would capture
them so soon as any danger arose that they or their crews might
be of military use to the enemy ; and it is also likely that it is
impossible to grant them a more distinet exemption. It is
mdisputable that coasting fishery is the sole means of livelihood
of a very large number of families as inoffensive as cultivators of
the soil or mechanics, and that the seizure of boats, while in-
flicting extreme hardship on their owners, is as a measure of
general application wholly ineffective against the hostile state.
But it must at the same time be recognised that fishing-boats
are sometimes of great military use. It cannot be expected that
& belligerent, if he finds that they have been employed by his
enemy, will not protect himself against further damage by seizing
all upon which he can lay his hands; nor that he will respect
them under circumstances which render their employment prob-
sble, The order to capture French fishing-boats given by the
~ British government in 1800 was caused by the use of some as
 fire-vessels against the British squadron at Flushing, and of
'&l with their crews to assist in fitting out a fleet at Brest;

L it was intended that between 500 and 600 should form part
h flotilla destined for the invasion of England. They had
ﬁs time been largely used as privateers to prey upon
rce in the Channel ; and they continued to be so
M lay' about, apparently fishing, with most of their
aled ; at night or in thick weather they drew along-
men, which were easily boarded and captured by

- -Mly immunity which is extended to objects on the
anity or of their own innocuousness, must be

L B S
) .- " e
.. — k

B T

¥ B |
T
I-. .r_'.. .
- I . 1 i

ﬁi‘l : i. wviil. 433; m:
h Abe mmlnﬁonmdhmﬂ-ﬂ

.-._..
-"q..
’ g
1-1

aga




452 RIGHTS WITH RESPECT

pART 111 subject to the condition that they shall not be suddenly converted

CHAP, 111

Enemy’s
vessels on
their
voyage at
the out-
break of
war to a

into noxious objects at the convenience of the bellhigerent ; and if
is not probable that states will consent to forego the advantages
which they may derive from the use of their fishing-vessels iy
contingencies which cannot always be foreseen .

It has never been contended, except by the French at the
beginning of the last century, that vessels engaged in deep-ses
fishing are exempt from capture.

Enemy’s vessels which at the outbreak of war are on then
voyage to the port of a belligerent from a neutral or hostile
country, and even vessels which without having issued from an
enemy or other foreign port have commenced lading at that time,
are occasionally exempted from capture during a specified period
At the beginning of the Crimean war an Order in Counc
directed that ¢ady Russian merchant vessel which prior to the
Jate of this Order shall have sailed from any foreign port bound
for any port or place 1n her Majesty’s dominions, shall be
permitted to enter such port or place and to discharge her carzo,
and afterwards forthwith to depart without molestation, and any
such vessel, if met at sea by any of her Majesty’s ships, shall be
permitted to continue her voyage to any port mnot blockaded.”
France gave a like indulgence; and in 1870 German vessel
which had begun to lade upon the date of the declaration of ¥
were allowed to enter French ports without limit of time, and ¥
reissue with a safe-conduct to a German port. In 1877 i
Turkish vessels were permitted to remain in Russian ports anti
they had taken cargo on board and to issue freely afte”
wards?. [In 1898 President McKinley issued a proclamation

1 M. Calvo (loc. cit.) seems to think that the principle of i
settled, and M. Heffter (§ 137) states the rule absolutely-
(§ 667) considers that fishing-boats can only be captured while being 8¢¢
used for a military purpose. :

2 London Gazette, March 29, 1854 ; Pistoye ot Duverdy, 1. 123’ v Au;;
berg, Nos. 194, 224, 326 ; Journal de St. Pétersbourg, 34 May, 1877 " 1,..
England objected that in according the privilege then given an i“J“?tf:“m

| - | | bound for neutral ports of o
ase from the day of the commente”
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Apnil 20, allowing Spanish merchant vessels in United States
ports to load their cargoes and depart up to May 21, with
permission, if met at sea by a man of war, to continue their
yoyage should their papers be found on examination to be
satisfactory. Spanish vessels sailing from a foreign to an
United States port prior to the declaration of war were permitted
to enter,discharge cargo,and depart without molestation. The cor-

for United States vessels anchored in Spanish ports to depart.]
It being the right of a belligerent sovereign to appropriate
under specified conditions certain kinds of moveable property
belonging to his enemy, the effectual seizure of such property in
itself transfers it to him. Beyond this statement it is needless
for legal purposes to go as between the captor and the original
owner, because possession 1s evidence that an act of appropriation
bas been performed the value of which an enemy can always
test by force. But it is possible for persons other than the
eaptor or the owner to acquire interests in the property seized
through its recapture, or through its transfer by the appropriator
- 10 a neutral or a friend; and as no one can convey a greater
~ interest than he himself possesses, the existence of such interests
 depends upon whether the belligerent in the particular case has
- 1ot only endeavoured to appropriate the property, but has given
elear proof of his ability to do so. If objects which have duly
2 passed to the captor are recaptured by an ally of the owner, they
%eome the prize or booty of the recaptor, but if change of
|r tership has not taken place, they must be restored to the
Wiginal possessor. So also if the original owner in the course
K s war finds the objects which he has lost in the hands of
®-belligerent or a neutral, he may inquire whether they were
seized, and if not he may reclaim them. Thus it
nes ‘Necessary to determine in what effectual seizure consists.
- Eq lity appears certainly to demand that if a belligerent for his own

—
]

i
—

l”i ' to ipconvenienge who have not h?d an opportunity
leir goods in vessels which are free from liability to eapture.

=
‘1

B enemy’s ships laden with cargoes destined for him, he :

PART 1IL
CHAP. 111

responding Spanish proclamation merely gave a period of five days

What con-

stitutes
a valid
capture,
and its
effect.
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PART 11T To do this broadly 1s sufficiently easy. It is manifest that

CHAP. 111

Early
practice.

momentary possession, although coupled with the intention 1
appropriate the captured objects, affords no evidence of ability
to retain them, and that a presumption of such ability can only
be raised either by an acknowledgment of capture on the part
of the owner, as when a vessel hauls down her flag m token of
surrender, or by proof from the subsequent course of events that
the captor, at the time of seizure, had a reasonable probability of
keeping his booty or prize. But the latter test is in itself vague. It
can only be applied through a more or less arbitrary rule, and con-
sequently, as is usual in such cases, considerable varieties of prae-
tice have been adopted at different times and by different nations.

In the Middle Agés a captor seems, under the more author-
tative usage, to have acquired property in things seized by him
on their being brought within his camp, fortress, port, or fleet
It was provided in the Consolato del Mare that if a vessel was
retaken before arriving in a place of safety, it was to be gives
up to the owners on payment of reasonable salvage; if after
wards, it belonged to the recaptors; and Ayala in the end of
the sixteenth century lays down unreservedly that booty belong®
to the captor when it has entered within his lines . Before that
time however a practice had become very general under which
a captor was regarded as not acquiring ownership of a vessel f
booty until after possession during twenty-four hours. Thi
view found expression in a French Edict of 1584 ; it was ver!
early translated into a custom of England, Scotland, and Spa™’
it seems to have been adopted by the Dutch in the first yesrs &
the Republic; and was taken in Denmark with respect ¥

wptured vessels?. In the seventeenth century therefore 1t W

1 Consolato del Mare ; Pardessus, Col. de Lois Marit. ii. 3389 "ﬁf 3::- -
Ayala, De Jur. et Off. Bell. lib. i. c. ii. § 37; Albericus Gentill® of Gool*
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on the way to become the ground of an authoritative rule. From PART 111
that period however it has become continuously less and Jegs ™A™ ™
general. The larger number of writers attribute an equal or

greater authority to the opinion that property 1s lost by an

owner only when the captured object has reached a place of safe
enstody ; and as in countries governed by the Code Napoléon
‘possession gives title in respect of moveables,’ the rule that
mnty of possession is the test of the acquisition of property

is more in consonance with the municipal law of France and

of the states which have usually followed its example in matters

of International Law than the arbitrary rule of twenty-four

hours; finally, the latter was abandoned by England in the

- seventeenth century!. Probably therefore it may now be said Rule that
that, in so far as exceptional practices have not been formed £he aep-

? tured pro-
- property in moveables is transferred on being brought into a pertymust

place so secure that the owner can have no immediate prospect :}:t?;r:ught
- of recovering them. An exceptional mode of dealing with gy 2 Im =

- meeaptured vessels has however become common, under which ““”f'“d-‘*’

' bﬁ|M«er of property effected by capture is ignored as between

h recaptor and the original owner, and therefore as the right

‘?L-ﬁ.--ﬁ-' De Jure Belli et Pacis, lib. iii. ch. vi. § 3, and Barbeyrac’s note ;
'fl‘t&. The rule is said to have been derived from, and very likely may
& common origin with, a game law of the Lombards, under which
Iight recover possession during twenty-four hours of an animal
'{- nded by him.

Qm’i- Fecialis Explicatio, pars ii. sect. viii) and Molloy (De Jure
< k. i. ¢. 1. § 12), in the seventeenth century, Bynkershoek (Quest. Jur.
& iv), Wolff (Jus Gentium, § 860), and Vattel (liv. iii. ch. xii.
ﬁshtaenth century, state the rule of deposit in a safe place
| '.-'; _1:.. npredi (Jur. Pub. Theoremata, pars iii. ch. xiii. § 6) and
25 wought that the twenty-four hours’ rule had been established
mrhns thinks that it is authoritative in continental war-
iht both practices are adopted at sea. Wheaton (Elem.
mﬁm the two rules as alternative. Heffter (§ 136)
-four hours’ term ‘a passé en usage chez quelques
_"; hmstlmabmﬂ'ihm Tontafmilmlluﬂ
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PART III to make direct seizure of property in continental warfare is noyw
CHAP. TI . tricted within narrow limits, the general rule has been reduced

to slight importance *. |
Evidence  If capture, in order'to be effectual, must be proved by a certain
:ii,l,?:f,n' firmness of possession, it is evidently still more necessary that
:;t:;;lnlfoa' the captor shall show an intention to seize and retain his prize
or booty. With respect to the latter no difficulty can arise
The fact of custody, when it exists at all, can be easily recog-
nised. But a prize is often necessarily separated from the ship
which has taken it, and though it is the usual, and where
possible the obvious course, to secure a captured vessel by putting
a prize-crew in her of sufficient strength to defeat any attempt
at rescue, it may under some circumstances be impossible to spare
a sufficient force, or even to place it on board. Hence a maritime
captor is allowed to indicate his intention to keep possession by
any act from which such intention may fairly be inferred. It
has been held that he can establish his right of property
against subsequent captors by sending a single man on board,
although the latter may exercise no control, and may not inter-
fere with the navigation of the ship. So also when a vessel
has been brought to, and obliged to wait for orders, and to obey
the direction of the captor, but owing to the boisterousness of the
weather has received no one on board, he has been considered ©

| have taken effectual possession 2.

WI i"' ‘As the property in an enémy’s vessel and cargo 1s vested 10
 property. the state to which the captor belongs so soon as an effectusl
T seizure has been made, they may in strictness be disposed of bz
i B him as the agent of his state in whatever manner he chooses
B Y EB l?g as at the

- 1 See postea




J

destroys them, or releases them upon ransom. But as the propert

- retention is difficult or inconvenient.

otherwise disposing of them, were during the American revolu-
Honary war and that between Great Britain and the United
States in 18) 2-14. On the outbreak of the latter war the
American government instructed the officers in command of
Muadrons to ¢ destroy all you capture, unless in some extraordi-
B, - Cases that shall clearly warrant an exception.’” ¢The
“mmerce of the enemy,’ it was said, ¢ is the most vulnerable point

of m;y we can attack, and its destruction the main object;

|'-I .
¥

‘E-' aougt the practice now exists for the benefit of neutrals, its origin is
’M that formerly the state abandoned a part only of the value of
| %, ® actual captors. In Spain the enactment in the Partidas of 1266,
u..-ﬁ;.; . ed a fifth of all prizes to the king ‘por razon de senorio’ (tit.
¥ xxix, Pardessus, vi. 30), remained in force till after the time of
mtch government also took a fifth (Grotius, De Jure Belli et
tllt. vi. § 24). In France the Admiralty claimed the tenth
s until the war of 1756, when it was remitted for the first
Walin Ord. de la Marine, liv. iii. tit. ix. art. 32) ; and as

lamation issued in May of that year gave *‘sole interest in
ry ship and cargo to the officers and seamen on board his

) and after the 17th of that month’ during the continu-
m (Entick’s Hist. of the Late War, i. 414), it may
MnmeMmthammMem

i"

Irl'_ s
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time of capture, 1t 1s immaterial from the point of view of Inter. PART 71
mational Law whether the captor sends them home for sale, or %™
' Yy General

of belligerents 1s often much mixed up with that of neutrals, it
it the universal practice for the former to guard the interests of b"‘-"“ght

rule that
it shall be

imto port

the latter, by requiring captors as a general rule to bring their for adjudi-
prizes into port for adjudication by a tribunal competent to
decide whether the captured vessel and its cargo are in fact
wholly, or only in part, the property of the enemy!. And though
the right of a belligerent to the free disposal of enemy property
taken by him 1s in no way touched by the existence of the practice,
it is not usual to permit captors to destroy or ransom prizes,
- however undoubted may be their ownership, except when their

cation.

- Perhaps the only occasions on which enemy’s vessels have been Destrue-
systematically destroyed, apart from any serious difficulty in "™




"
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PART ITI and to this end all your efforts should be directed. Therefore,

CHAP. 111

~ express injunctions, permit enemy’s property to sail away unmolested.

unless your prizes should be very valuable and near a friendly
port, it will be imprudent and worse than useless to attempt ta
send them in. A single cruiser, if ever so successful, can man
but few prizes, and every prize is a serious diminution of her
force ; but a single cruiser destroying every captured vessel has
the capacity of continuing in full vigour her destructive power,
so long as her provisions and stores can be replenished, either from
friendly ports or from the vessels captured.” Under these mstruc.
tions seventy-four British merchantmen were destroyed'. Thede
struction of prizes by the ships commissioned by the Confederate
States of America was not parallel because there were no ports
into which they could take them with reasonable safety ; and the
practice of the English and French navies has always been 1
bring in captured vessels in the absence of strong reasons to the

contrary 2.

1 Mr. Bolles, Solicitor to the Navy; quoted in Parl. Papers, Ameries

No. 2, 1873, p. 92.
2 The view taken in the English courts as to the circumstances under

which vessels should be destroyed may be illustrated from the judgment of

 Lord Stowell in the case of the Felicity (ii Dodson, 383) : ‘The captors fully

justify themselves to the law of their own country which preseribes the
bringing in, by showing that the immediate service in which they wess
engaged, that of watching the enemy’s ship of war, the Presiden, with
intent to encounter her, though of inferior force, would not permit them
part with any of their own crew to carry her into a British port. Und«
this collision of duties nothing was left but to destroy her, for they '*"-’“_M
not, consistently with their general duty to their own country, or indeed ";
impossible to bring in, their next duty is to destroy, enemy’s propery
During the Crimean War Dr. Lushington said, ‘it may be justifiable of eved
praiseworthy in the captors to destroy an enemy’s vessel, Indeed B¢
bringing adjudi vessel is not called for b sy
e rig . where there is 10

'y
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sonsideration suggested by the government of the United States
i the latter part of the foregoing extracts. It would be unwise
to assume that a practice will be invariably maintained which
has been dictated by motives not necessarily of a permanent
character. Self-interest has hitherto generally combined with
fenderness towards neutrals to make belligerents unwilling to
destroy valuable property; but the growing mdigposition of
peutrals to admit prizes within the shelter of their waters, to-

gether with the wide range of modern commerce, may alter the
balance of self-interest, and may induce belligerents to exercise

their rights to the full 1.

|_l'elh ne coule bas; lorsque le navire pris marche si mal qu'il expose
Parmateur corsaire i la reprise; ou lorsque le corsaire, ayant apercu des
¥alsseaux de guerre ennemis, se trouve obligé de prendre la fuite et que sa
prise le retarde trop ou fait craindre une révolte.” Ord. de la Marine, ii. 281,
lo 1870 a French ship of war destroyed two German vessels, because from
the large number of prisoners whom she had on board she was unable safely
. Wdetach prize crews. A claim for restitution in value being made by the
#Woers, the prize court determined ¢ qu'il résultait des papiers de bord et de
hMm que ces batiments appartenaient & des sujets allemands, que
hﬁ était donc bonne et valable ; que la destruction ayant été causée
o -*H'-"E?q'&nra pour conserver la sureté des opérations du capteur, il n'y
o lion 4 répartition au profit des capturés ; qu'en agissant comme ils
s m. les eapteurs avaient usé d'un droit rigoureux sans doute, mais
WS Texercice est prévu par les lois de la guerre et recommandé par les
Fictions dont ils étaient porteurs.” Calvo, § 2817.
S9me authorities appear to look upon the destruction of captured enemy’s
85 An exceptionally violent exercise of the extreme rights of war.
fitsehli says that ‘1’'anéantissement du navire capturé n’est justifiable
f6 nécessité absolue, et toute atteinte & ce principe constituerait
ition du droit international’ (§ 672), and Dr. Woolsey calls ‘the
barbarous one, which ought to disappear from the history of
148). It is somewhat difficult to see in what the harshness
d ‘, ng property which would not return to the onﬁ:
| alternative process of condemnation by a prize court We
has passed from him to the captor, and if the latter
y than to keep what belongs to himself, persons who have no
st in the objects destroyed have noright to complain of his
uction of neutral vessels or of neutral property on board an
d be a wholly different matter.
dglement des prises maritimes’ adopted by the Institut de
at Turin in 1882 it is provided that a captor may burn or

y
! - .
s

o
¥ =
-
I
¥,

It is at the same time impossible to ignore the force of the PART 111

CHAP. 111




PART III
CHAP. 111

Ransom.

460 RIGHTS WITH RESPECT

Ransom is a repurchase by the original owner of the property
acquired by the seizure of a prize. As the agreement to ranson
is a voluntary act on his part, and as he can always allow Lj
vessel to be sent in for adjudication or to be destroyed, it must
be supposed to be advantageous to him ; the crew also is release]
under it, instead of becoming prisoners of war. The practis
therefore constitutes a distinct mitigation of the extreme rights

of capture .
When a vessel is released upon ransom the commander gives

a Ransem Bill, by which he contracts for himself and the owner
of the vessel and cargo that a stipulated sum shall be paid &
the captor. A copy of the ransom bill is retained by himself
and serves as a safe-conduct protecting the vessel from seizur
by ships of the enemy country or its allies, so long as a prescribel

¢ 1. Lorsqu’il n’est pas possible de tenir le navire a flot, & cause de s
mauvais état, la mer étant houleuse ;

2. Lorsque le navire marche si mal qu'il ne peut pas suivre le navire de
guerre et pourrait facilement étre repris par I'ennemi ;

3. Lorsque l'approche d’une force ennemie supérieure fait cra
reprise du navire saisi ;

4. Lorsque le navire de guerre ne peut mettre sur le navire saisi U8
équipage suffisant sans trop diminuer celui qui est nécessaire 4
propre sureté ;

5. Lorsque le port ou il serait possible de conduire le navire saisi est trop
éloigné.” Annuaire de I'Institut, 1883, p. 221.

1 The same reasons for which ransom is a mitigation of the rights of wat

cause most nations to be unwilling to allow captors to receive it. In England
captors were formerly liable to fines for liberating a prize on rangbm, unles
the Court of Admiralty could be satisfied that ‘the circumstances of the cast
were such as to have justified’ the act. With respect to English "hl"
captured by an enemy, the sovereign in council may permi
tracts for ransom by orders issued from time to time, and any
ing into such contract in contravention of an order so issued may be
the extent of five hundred pounds. In France public vessels of W' appe”
not to be prohibited from ransoming ships which they may have
privateers could only do so with the consent of

indre &
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gonrse 18 kept for a port of destination agreed upon. If the PART 111
ransomed vessel voluntarily diverges from her course, or exceeds < F T
the time allowed for her voyage in the ransom bill, she becomes
liable to be captured afresh, and any excess of value realised from
her sale over the amount stipulated for in the bill then goes to
the second captors ; if on the other hand she is driven from her
gourse or delayed by stress of weather, no penalty is ineurred.
The captor on his side, besides holding the ransom bill, usually

keeps an officer of the prize as a hostage for the payment of the
stipulated sum. If on his way to port, with the bill and hostage
or either of them on board, he is himself captured, the owner of

the prize is exonerated from his debt!; but as the bill and

3

hostage are the equivalent of the prize, this consequence does
- not follow from his capture if both have previously arrived in
s place of safety.

Foreign maritime tribunals rank arrangements for ransom
smong commercia belli; hence they allow the captor to sue
directly upon the bill if the ransom is not duly paid. The

~ English courts refuse to except such arrangements from the
#lfect of the rule that the character of an alien enemy carries
- with it a disability to sue, and compel payment of the debt
Indirectly through an action brought by the imprisoned hostage
'!. '. recovery of his freedom 2.

. 'lé; verty acquired through effectual seizure by way of booty Loss of

devested by recapture or abandonment, and in the E;;Efrei

| i e 1t is also lost by escape, rescue by the crew of the :’En "‘?‘P'

itself, or discharge. The effect of abandonment when the

l"' —_

(ii. § 181), referring to Emérigon, Traité des Assurances, e. 12.
! H | t, as is remarked by Dr. Woolsey, who nevertheless acknow-
rity of the practice, ‘ why, if the first captor had transmitted
dining the hostage who is oenly collateral security, should not
till good 2 Introd. to Int. Law, § 510.
hﬁ'aet see Twiss, ii, §§ 180-2 ; Calvo, §§ 2123-7; Wheaton,

. ii. § 28; Valin, Ord. de la Marine, liv. iii. tit. ix. art. xix.
": ‘Douglas, 650, note, and the Hoop, i Rob. 20e, give the
ch the English courts proceed.

vessel is wrecked the owner is naturally not exonerated
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pART 111 property is found and brought into port by neutral salvors

CHAP. I norhaps not conclusive. By the courts of the United States o
any rate it has been held that the neutral Court of Admiralty
has jurisdiction to decree salvage, but cannot restore the property
to the original belligerent owners, it being considered that by
the capture the captors acquire such a right of property as u
neutral nation can justly impugn or destroy; consequently the
proceeds, after deducting salvage, belong to the original captors, |
and neutral nations ought not to inquire into the validity of
a capture between belligerents .

! The Mary Ford, iii Dallas, 188.




CHAPTER IV

MILITARY OCCUPATION

Waex an army enters a hostile country, its advance, by ousting PART 111

the forces of the owner, puts the invader into possession of terri- N{i::; I:;_
tory, which he is justified in seizing under his general right to military
appropriate the property of his enemy. But he often has no tion in its
intention of so appropriating it, and even when the intention {::;it{m*

- exists there is generally a period during which, owing to in-

security of possession, the act of appropriation cannot be looked

upon as complete. In such cases the invader is obviously a

person who temporarily deprives an acknowledged owner of the

enjoyment of his property; and logically he ought to be regarded

dther as putting the country which he has seized under a kind

of lqumtmtmn 1 or, in stricter accordance with the facts, as

being an enemy who in the exercise of his rights of violence

has acquired a local position which gives rise to special necessities

‘ !ll', and which therefore may be the foundation of special
nt rights,

_f t as may seem to be this view of the position of an Theories
r, when the intention or proved ability to appropriate his spect to it.

hitory is wanting, it was entirely overlooked in the

' international law. An invader on entering a hostile

l._ _j_ considered to have rights explicable only on the

M ownership and sovereignty are attendant upon

of possession. Occupation, which is the momentary mﬁ _:

property, was confused with conquest, which is the conquest |

jation of it. Territory, in common with all fﬁ:::: =

mpposed, in accordance with Roman Law, g::ém

onpumgontofthehandaofihom i
‘the view taken by Heffter (§ 131).

.i'-. -
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PART III in war; it belonged to any person choosing to seize it for so lopy

CHAP- IV 25 he could keep it. The temporary possession of territory tln_-r:
fore was regarded as a conquest which the subsequent hazards
of war might render transient, but which while it lastal
was ‘assumed to be permanent. It followed from this that ax
occupying sovereigm was able to deal with occupied territory as
his own, and that during his occupation he was the legitit;xutr
ruler of its inhabitants.

Down to the middle of the eighteenth century practice con-
formed itself to this theory. The inhabitants of occupied terrtory
were required to acknowledge their subjection to a new master
by taking an oath, sometimes of fidelity, but more generally of
allegiance ; and they were compelled, not merely to behave peace-
ably, but to render to the invader the active services which are
due to the legitimate sovereign of a state 1. Frederic II, in hi
General Principles of War, lays down that ¢ if an army takes up
winter quarters in an enemy’s country it is the business of the |
commander to bring it up to full strength ; if the local anthonties
are willing to hand over recruits, so much the better, if not
they are taken by force;” and the wars of the century tem
with instances in which such levies were actually made®. Finallg,

1 In the seventeenth century express renunciation of fealty to the legith
- - mate sovereign was sometimes exacted. During the decadence of the ussg®
R ‘ in the eighteenth century an oath of allegiance was perhaps not red
f unless it was intended to retain the territory, and the promise of fidelity
: and obedience may have been taken as sufficient when 1t was wished
Jeave its fate in uncertainty. Swedish Intelligencer, pt. ii. 4; Moser Versueh
ix. i 231, 280, and ix: ii. 27; Memorial of the Elector of Hanover to Lhe
B Diet of the Empire, Entick, Hist. of the Late War, ii. 4255 D¢ M
N Précis, § 280 ; Heffter, § 132. [The Hague Convention (Arts. 44, 45 o
| any compulsion of the population of occupied territory to take part 1 ::ilb
tary operations against its own country, or to take the oath to the D

s
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the territory itself was sometimes handed over to a third power PART 111
while the 1ssue of hostilities remained undecided ; as in the case
of the Swedish provinces of Bremen and Verden, which were
sold by the King of Denmark during the continuance of war to
the Elector of Hanover!,

Affer the termination of the Seven Years’ War these violent
usages seem to have fallen into desuetude, and at the same time
mdications appear in the writings of jurists which show that
a sense of the difference between the rights consequent upon
secupation and upon conquest was beginning to be felt. In saying
that a sovereign only loses his rights over territory which has
fallen into the hands of an enemy on the conclusion of a peace
by which it is ceded, Vattel abandons the doctrine that territory
passes as a res nullins into the possession of an occupant, and in
#ffect throws back an intrusive foe for a justification of such acts
of authority as he may perform within a hostile country upon his
mere right of doing whatever is necessary to bring the war to
a successful conclusion2. But the principle which was thus Doetrine
- #dmitted by implication was not worked out to its natural results; o ™

i 7 R ‘ b porary

While the continuing sovereignty of the original owner became :;‘11 el
g ally recognised for certain purposes, for other purposes the stitution
= of sove-

r'}@ ,.s ; 'was gupposed to put himself temporarily in his pla.ce. reignty.
A8e original national character of the soil and its inhabitants
tined unaltered ; but the invader was invested with a quasi-
ignty, which gave bim a claim as of right to the obedience

rr

*onquered population, and the exercise of which was limited

- =

 the qualifications, which gradually became established,
must not as a general rule modify the permanent institu-
the country, and that he must not levy recruits for his
he first portion of this self-contradictory doctrine,
_;mmon-place of modern treatises, has, in several
mple, art. 8 of the Peace of Hubertsburg, De Martens,

L] B 1

&
L

¢, Hist. of England, ch. vii. e
. ¢h. xifi, § 197. Lampredi takes the same view, Jur. Pub.

_,___._,I :-‘:m-‘ eﬁ

CHAP. 1V
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PART IIT countries, been expressly affirmed by the courts. In 18c8; whe
CHAP. IV the Spanish insurrection against the French broke out, Great
Britai, which was then at war with Spain, issued a proclamation
that all hostilities against that country should immediately cease,
A Spanish ship was shortly afterwards captured on a voyage t
Santander, a port still occupied by the French, and was brought
. for condemnation. In adjudicating upon the case Lord
Stowell observed : ¢ Under these public declarations of the state
establishing this general peace and amity, I do not know that if
would be in the power of the Court to condemn Spanish property,
though belonging to persons resident in those parts of Npau
which are at the present moment under French control, except
under such circumstances as would justify the confiscation of
neutral property ') In France the Cour de Cassation has had
occasion to render a decision of like effect. In 1811, during the §
occupation of Catalonia, a Frenchman accused of the murder of 3§
a Catalan within that province was tried and convicted by the
assize Court of the Department of the Pyrénées Orientales. Upon
appeal the conviction was quashed, on the ground that the court
of the territory within which a crime 18 perpetrated have an €
clusive right of jurisdiction, subject to a few exceptions 1ot
affecting the particular case, that * the occupation of Catalonia by
French troops and its government by French authorities had o
communicated to its inhabitants the character of French c1tizen%
nor to their territory the character of French territory, and th¥
such character could only be acquired by a solemn act of 100
poration which had not been gone through 2’ It 1s somewbs!

1 The Santa Anna, Edwardes, 182.

! 2 Ortolan, Dip. de la Mer, liv. ii. ch. xiii. p. 324 ad fin
b American case of the American Insurance Company @. Canter,
I rney-General of the United Stal

em, See A% .
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enrious that a principle which has sufficiently seized upon the PART 111
minds of jurists to be applied within the large scope of the fore. ™A%

going cases should not have been promptly extended by inter-
national lawyers to cover the whole position of an occupied country
relatively to an invader. The restricted admission of the principle
is the more curious that the usages of modern war are perfectly

econsistent with its full application. The doctrine of substituted

sovereignty, and with it the corollary that the inhabitants of
oecupied territory owe a duty of obedience to the conqueror,
are no longer permitted to lead to their natural results,

They confer no privileges upon an invader which he would not
otherwise possess ; and they only now serve to enable him to

brand acts of resistance on the part of an invaded population with

- astigma of criminality which is as useless as it is unjust. Until
- meently pevertheless many writers, and probably most belligerent
governments, have continued to hold that in spite of the un-

i “‘ad national character of the people and the territory, the
~ fact of occupation temporarily invests the invading state with
the rights of sovereignty, and dispossesses its enemy, so as to
ﬂ'q a duty of obedience to the former and of disregard to the

~ “0mmands of the latter. The reasoning or the assumptions upon Examina-

i ﬁu doctrine rests may be stated as follows. The power E‘E;ﬁiﬂ“

] 1 rotect i1s the foundation of the duty of allegiance; when

efore a state ceases to be able to protect a portion of its
Jects it loses its claim upon their allegiance ; and they either
Hy “pass under a temporary or qualified allegiance to the
Bror,” or, as it is also put, being able in their state of free-
enter into a compact with the invader, they tacitly agree
Owle ' ye his sovereignty in consideration of the relinquish-
- the extreme rights of war which he holds over

A property '. It is scarcely necessary to point out

i -
56 ; De Martens, Précis, § 280 ; Mr. Justice Story in Shanks
ors, 246 ; Halleck, ii. 462-4 ; Twiss, ii. § 64. _

6 of the assertion of substituted sovereignty by a belli-

i8 supplied by the proclamation which Count Bismarck
eneral of Alsace, issued on entering on his office in

H h 2
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PART I1I that neither of these conclusions is justified by the premises

HAE- TV Supposing a state to have lost its right to the allegiance of ii;

subjects, the bare fact of such loss cannot transfer the right t

any other particular state. The invaded territory and its inhabi.

tants merely lie open to the acceptance or the imposition of a new

sovereignty. To attribute this new sovereignty directly to th

occupying state 's to revive the doctrine of a res nullius, which i

consistent only with a complete and permanent transfer of title

On the other hand, while it may be granted that icapacity o

the part of a state to protect its subjects so far sets them free &

do the best they can for themselves as to render valid any bargai

actually made by them, the assertion that any such bargain as

that stated is implied in the relations which exist between the

invader and the invaded population remains wholly destitute of

proof. Any contract which may be implied in these relations cas

only be gathered from the facts of history, and though 1t

certain that invaders have habitually exercised the privileges of

sovereignty, it is equally certain that invaded populations have

oenerally repudiated the obligation of obedience whenever the]

have found themselves possessed of the strength to do so with eilect

The only understanding which can fairly be said to be recognised

on both sides amounts to an engagement on the part of an invade!

to treat the inhabitants of occupied territory in a milder manne

than is in strictness authorised by law, on the condition that, sod

so long as, they obey the commands which he imposes under the
guidance of custom.

~ Recent In the face of so artificial and inconsistent a theor

doetrine. (which has just been described it is not surprising that a tendent!

should have become manifest of late years to place the law o

occupation upon a more natural basis. Recent writers adopt ”_”"

view that the acts which are permitted to 2 belligerent ™

uerre 351“‘

y qs thll

August, 1870. It begins as follows : ‘Les événements de la 8

amené l'occupation d'une partie du territoire francgais par lea foro®® b
mandes, ces territoires se trouvent par ce fait méme soustraits a 13 souvert
impériale, en lieu et en place de laquelle est établie 'aut
allemandes.” D’Angeberg, No. 371. -

orité des P“i“‘"f
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secupied territory are merely incidents of hostilities, that the PART 111
authority which he exercises is a form of the stress which he © '
puts upon his enemy, that the rights of the sovereign remain
intact, and that the legal relations of the population towards the
invader are unchanged. If the same doctrine has not yet heen
expressly accepted by most of the great military powers, it is
probably not premature to say that the smaller states are
unanimous in its support, and the former at the Conference of

Brussels at least consented to frame the proposed Declaration in
language which implies 1t 1.

Looking at the history of opinion with reference to the Conclu-
legal character of occupation, at the fact that the fundamental -
principle of the continuing national character of an occupied
ﬁitnry and its population is fully established, at the amount
of support which is already given to the doctrines which are
necessary to complete its application 1 detail, and to the
uwselessness of the illogical and oppressive fiction of substituted
- sovereignty, the older theories may be unhesitatingly ranked
4 effete, and the rights of occupation may be placed upon
the broad foundation of simple military necessity.

\ﬂmnpataon is merely a phase in military operations, and Extent of

th ht
,'} €8 no change in the legal position of the invader with gfi:;glhﬂ
fh the occupied territory and its inhabitants, the nghts m"‘m“'

» possesses over them are those which in the special
mstances represent his general right to do whatever acts
‘r y for the prosecution of his war?; in other words

‘1 | .-; Rolin Jaequemyns, La Guerre actuelle dans ses Rap-
e it International, p. 29 ; Hefiter, § 13r1. Bluntschli, §§ 539- |
recognises the purely military character of the mvadera_ -

m somewhat to confuse the extreme inadvisability under _
* ces of resisting it with the absence of right to resist. ¥
ori Initmaﬁ. arts. 1 and 3. The text of the Project of :
Bn 3 requires to be read in connexion with the discus-
nt the Conference. The French Manuel de Droit Int.
ga), ¢ L'occupation est simplement un état de fait, qui
ﬂun cas de force majeure ; I’occupant n'est pas

t légal.’
“Emofmmmmmﬁﬁ
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PART ITT he has the right of exercising such control, and such contr)
CHA®-TV only, within the occupied territory as is required for his safety
and the success of his operations. But the measure and range of
military necessity in particular cases can only be determined by
the circumstances of those cases. It i1s consequently impussih‘;n
formally to exclude any of the subjects of legislative o
administrative action from the sphere of the control which i
exercised in virtue of it ; and the rights acquired by an invader
in effect amount to the momentary possession of all ultimate
legislative and executive power. On occupying a country an
invader at once invests himself with absolute authority; and the
fact of occupation draws with it as of course the substitution of
his will for previously existing law whenever such substitution
is reasonably needed, and also the replacement of the actual civi
their and judfcial administration by military jurisdiction. In it
limits. . orcise however this ultimate authority is governed by the
condition that the invader, having only a right to such control e

is necessary for his safety and the success of his operations,
must use his power within the limits defined by the fundamental
notion of occupation, and with due reference to its transient
character. He is therefore forbidden as a general rule to Var

or suspend laws affecting property and private personal relations,
or which regulate the moral order of the community . Commonts
also he has not the right to interfere with the public exercise ol
religion 2, or to restrict expression of opinion upon matfer not

separable from the occupied territory, e.g. the produce of taxes, is usuatl
classed with rights of occupation (Bluntschli, § 545); 1t clearly flows b™
ever, not from any right of occupation, but from the general right of 8pP™
priation. Cf. antea, p. 431.

! If an occupant does forbidden acts of the above kind they cease ' h’:
legal effect from the moment that his occupation ceases. Compare 8 deci®"
of the French Cour de Cassation, in 1841, in which it was laid down
acts which ¢ troublent la société et compromettent 1’ordre public
de plein droit aussitdt que I'occupation cesse ; si, d’autre part, 113 ﬂﬂﬂ?"“l -
au bien-étre de ce pays, et sont conformes aux intentions du ““uwmm['rim
time, ils persistent jusqu'a leur abrogation expresse.’ Journal Int
1874, p. 224. Comp. also postea, p. 488. , 1yiion

* It would be an exception if, owing to the fanaticism of the P
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directly touching his rule, or tending to embarrass him in his PART 111

negotiations for peace . CHAP. IV
The invader deals freely with the relations of the inhabitants Practice
of the occupied territory towards himself. He suspends the ;. -

€ bearing on

the public performance of the ceremonies of their religion could not take iﬁ?sff?il &

without risk of an excitement which might lead to outbreaks. occupant.

! Bluntschli, §§ 539-40; and comp. American Instruct., arts. 1-3. The
manner in which the will of the invader acts under ordinary circumstances
is thus deseribed by the Duke of Wellington : ¢ Martial law is neither more
por less than the will of the general who commands the army. In fact
martial law means no law at all ; therefore the general who declares martial
law, and commands that it shall be carried into execution, is bound to lay
down distinetly the rules and regulations and limits according to which his
will is to be carried out. Now I have in another country carried out martial
law; that is to say, I have governed a large proportion of a country by my
gwn will. But then what did I do? I declared that the country should be
governed according to its own national law; and I carried into execution
that my so declared will.'! Hansard, grd Series, cxv, 881. Compare the
Project of Declaration of Brussels, art. 3, and the decision of the delegated
Commission of the Conference, made at the sitting of Aug. 22, that art. 3
shall be understood to mean that political and administrative laws shall
be subject to suspension, modification, or replacement in case of necessity,
but that civil and penal laws shall not be touched. Parl. Papers, Miscell.
i 1875, p. 120. On assuming the government of Alsace in 1870, Count
Bismarck Bohlen declared that ‘le maintien des lois existantes, le ré-
tablissement d'un ordre de choses régulier, la remise en activité de toutes
les branches de 1’administration, voila ou tendront les gfforts de mon
gouvernement dans la limite des nécessités imposées par les opérations
- Militsires, La religion des habitants, les institutions, et les usages du pays,

~ Ia vie et la propriété des habitants jouiront d’une entiére protection.”

=

Proclam., of Aug. 30, D’Angeberg, No. 371. [Cf Art. 43 of the Hague thrn-
ition, ¢ L'autorité du pouvoir légal ayant passé de fait entre les mains
Yoccupant, celui-ci prendra toutes les mesures qui dépendent de lui en
de rétablir et d’assurer, autant qu'il est possible, 'ordre et la vie pul::llca
spectant, sauf empéchement absolu, les lois en vigueur dans le pays.
® well-known definition of martial law quoted above from the Duke of
q on must be limited to the case of alien enemies in a foreign cﬂunt'ry}
‘question whether a British commander has any right which the C:m].
*%s would recognise to supersede within British territory during war time
ordinary law is a far broader one. It assumed much importance b?th
‘Hg‘ oer invasions of Cape Colony and Natal and our own occup?txon
pnexed Dutch Republics, but it belongs clearly to the domain of
| rather than international law. The Privy Gaunm_l in Ex parte
R. 1902, A. | war is raging acts done
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PART 11T operation of the laws under which they owe obedience to the
CHAT Y legitimate ruler, because obedience to the latter is not consistey
with his own safety ; for his security also, he declares certyy
acts, not forbidden by the ordinary laws of the country, to L
punishable ; and he so far suspends the laws which guard personl
liberty as is required for the summary punishment of any one
doing such acts. All acts of disobedience or hostility are regarded
as punishable ; and by specific rules the penalty of death i
incurred by persons giving information to the enemy, or serving
as guides to the troops of their own country, by those who whil
serving as guides to the troops of the invader intentionally mislead
them, and by those who destroy telegraphs, roads, canals, o
bridges, or who set fire to stores or soldiers’ quarters!. If the
inhabitants of the occupied territory rise in insurrection, whether
in small bodies or ez masse, they cannot claim combatant priv:
leges until they have displaced the occupation, and all persons
found with arms in their hands can in strict law be killed, or if
captured be executed by sentence of court martial 2.  Sometimes '
the inhabitants of towns or districts in which acts of the foregoing
nature have been done, or where they are supposed to have
originated, are rendered collectively responsible, and are punished
by fines or by their houses being burned. In 1871 the Germar
governor of Lorraine ordered, ‘in consequence of the destruction
of the bridge of Fontenoy, to the east of Toul, that the distrct
included in the Governor-Generalship of Lorraine shall pay
extraordinary contribution of 10,000,000 francs by way of fine,
and announced that ‘the village of Fontenoy has been 1mm®
diately burned.” In October 1870 the general commanding
chief the second German Army issued a proclamation declaring
that all houses or villages affording shelter to IFrancs Tireaf®
would be burned, unless the Mayor of the Commune informed
' Bluntschli, §§ 631, 636, 641. Rolin Jaequemyns (Second Essai suf .
Guerre Franco-Allemande, p. 30) remarks that while the right of “'ﬂw:]:
death for such acts must be maintained, its mtanl infliction ough’

to take place in exceptional cases,
* American Instruct., 85 ; Blunuahn, 5643.
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the nearest Prussian officer of their presence immediately on their PART 111

arrival in the Commune; all Communes in which Injury was
suffered by railways, telegraphs, bridges or canals, were to pay
a special contribution, notwithstanding that such injury might
have been done by others than the inhabitants, and even without
their knowledge. A general order affecting all territory occupied
or to be occupied had been already issued in August, under which
the Communes to which any persons doing a punishable act
belonged, as well as those in which the act was carried out, were

to be fined for each offence in a sum equal to the yearly amount
of their land-tax 1.

* D'Angeberg, Nos. 328 854, and 1o15. The following extract from the
General Orders issued to the Prussian Army in August, 1870, gives a con-
Bected view of the acts punished by the Germans and of the penalties
which they affixed to their commission :—

‘1% La juridiction militaire est établie par la présente. Elle sera appli-
- Qude dans toute 1'étendue du territoire francais occupé par les troupes alle-
- mandes i toute action tendant & compromettre la sécurité de ces troupes,
4 leur causer des dommages ou a préter assistance & l'ennemi. La juridie-
tion militaire sera réputée en vigueur et proclamée pour toute I'étendue d'un
fanton, aussitot qu'elle sera affichée dans une des localités qui en font partie.

‘#. Toutes les personnes qui ne font pas partie de l'armée francaise et
Wétabliront pas leur qualité de soldat par des signes extérieurs et qui :

'(#) Serviront I'ennemi en qualité d’'espions ;

w hmont les troupes allemandes quand elles seront chargées de

. de guides ;

! 59 homt, blesseront ou pilleront des personnes appartenant aux

¢ allemandes ou faisant partie de leur suite ;

) Détruiront des ponts ou des canaux, endommageront les lignes
ues ou les chemins de fer, rendront les routes impraticables,

t des munitions, des provisions de guerre, ou les quartiers de

nt les armes contre les troupes allemandes ;
h la peine de mort.
ﬂB, Vofficier ordonnant la procédure instituera un conseil
i d'instruire 'affaire et de prononcer le jugement. Les
rre ne pourront condamner i une autre peine qu'a la peine
Manta seront exécutés immédiatement.
lunes auxquelles les coupables appartiendront, ainsi que
itoire aura servi i l'action ineriminée, seront passibles,

ﬁﬂ amende égale au montant annuel de leur impot

5, No. 328.
on the occasion of the insurrection in Lombardy

r in which Napoleon dealt with risings in occupied

CHAP, IV
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PART TIT It has been confessed that it 1s impossible to set bounds to the
CHAT-TY demands of military necessity ; there may be occasions on whid,
a violent repressive system, like that from which the foregoing
examples have been drawn, may be needed and even in the ey
humane ; there may be occasions in which the urgency of peri
might excuse excesses such as those committed by Napoleon iy
Italy and Spain. But it is impossible also not to recognise that
in very many cases, probably indeed in the larger number, the
severity of the measures adopted by an occupying army is entirely
disproportioned to the danger or the inconvenience of the acts
which it is intended to prevent; and that when others than the
perpetrators are punished, the outrage which is done to every
feeling of justice and humanity can only be forgiven whesm
military necessity is not a mere phrase of convenience, but a1
imperative reality. [The language of the Hague Convention o3
this subject issomewhat lacking in precision : ¢ No general penalty.

‘L'armée francaise, aussi généreuse que forte, traitera avec frﬂter‘nitr& les
habitants paisibles et tranquilles ; elle sera terrible comme le feu du ciel powr
les rebelles et les villages qui les protégeraient. Art. 1. En conséquenes
le général en chef déclare rebelles tous les villages qui ne se sont pas cob
formés & son ordre du 6 prairial (which was, Ceux qui, sous 24 hf*llrﬂ;
n'auront pas posé les armes et n’auront pas prété de nouveau hefmf'-ﬂ
d’obéissance 4 la République, seront traités comme rebelles ; leurs villags
seront brilés). Les généraux feront marcher contre les villages les farﬂ:
nécessaires pour les réprimer, y mettre le feu, et faire fusiller tous tﬂm
qu'ils trouveront les armes & la main. Tous les prétres, tous les nobles qg
seront restés dans les communes rebelles seront arrétés comme ﬂtﬂf:om
envoyés en France. Art. 2, Tous les villages ol 'on sonnera le tm_salﬂ "y
sur le champ brilés. Les généraux sont responsables de l'm:écr:tn:m “'nﬂ
ordre. Art. 3. Les villages sur le territoire desquels serait commis ! 35""‘: i
d'un Frangais seront taxés 4 une amende du tiers de la contnbuuﬁ“ s
payaient & l'archiduc dans une année, & moins qu'ils ne déa}arﬁllt e
et qu'ils ne l'arrétent, et le remettent entre les mains de larméﬁ}mﬂlﬁ M
Tout homme trouvé avec un fusil et des munitions de guerre serd -
suite, par ordre du général commandant I’'arrondissement. Art. :I- a8

campagne ol il sera trouvé des armes cachées sera condamnée i_P‘:n -
du revenu qu'elle rend, en forme d’amende. Toute maison ot il
un fusil sera brillée, & moins que le propriétaire ne déelare a qui il *7 MP"“' o

Art. 6. Tous les nobles ou riches qui seraient convaincus d“w:l o g™

peuple & la révolte, soit en congédiant leurs domestiques, goit par |

contre les Frangais, seront arrétés comme M.Wﬂwﬁ“‘ '

la moitié de leurs revenus confisquée.” ~ Corresp. de Nap. i. 1. 373

l |
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pecuniary or otherwise, can be inflicted on the population on PART III
secount of the acts of individuals for which it cannot be 4% ™

regarded as collectively responsible 1.’]

Hostages are sometimes seized by way of precaution in order
to guarantee the maintenance of order in occupied territory, The
usage which forbids that the life of any hostage shall be taken,
for whatever purpose he has been seized or accepted, and which
requires that he shall be treated as a prisoner of war, renders the
measure unobjectionable ; but in proportion as it is unobjection-
sble it fails to be deterrent, The temporary absence of a deposit
which must be returned in the state in which it was received can
only prevent action where it is a necessary means to action : and
the detention of hostages when they are treated in a legal manner’
ean only be of use if it totally deprives a population of its natural
leaders®. Hence the seizure of hostages is less often used as
4 guarantee against insurrection than as a momentary expedient
Or as a protection against special dangers, which it is supposed
eannot otherwise be met. In such cases a belligerent is sometimes
drmwn by the convenience of intimidation into acts which are
| hﬂy i excess of his rights. In 1870 the Germans ordered
that ‘ milways having been frequently damaged, the trains shall
be accompanied by well-known and respected persons inhabiting
': P towns or other localities in the neighbourhood of the lines.
' * persons shall be placed upon the engine, so that it may be

nderstooc that in every accident caused by the hostility of the
ihiab their compatriots will be the first to suffer. The
em.l and military authorities together with the railway
s and the etappen commandants will organise a service
s to accompany the trains.” The order was universally
!hprobnwd on the ground that it violated the principle
to a belligerent any further power than that of
lﬂl‘hg'e in confinement ; and it is for governments

u

ut.sn.
 to do this in Italy in 1796. See Arts. r and 6
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PART ITI to consider whether it is worth while to retain a right which
CHARIY only be made effective by means of an illegal brutality whid,
existing opinion refuses to condone!. [It is to be regretted that
on some occasions during the South African War the British
military authorities should have adopted a similar policy in the
hope of stopping the epidemic of train-wrecking. Its falility,
to say nothing of the question of humanity, was spvwliiy

recognised. }
Tt has been seen that the authority of the local civil and judicial

Practice

in admin- s ! .
aeioe administration 1s suspended as of course so soon as occupation

Efittﬂrﬂ: takes place. It is not usual however for an invader to take the

whole administration into his own hands. Partly because it
more easy to presel:ve order through the agency of the native
functionaries, partly because they are more competent to deal
with the laws which remain in force, he generally keeps in ther
posts such of the judicial and of the inferior administrative offices
as are willing to serve under him, subjecting them only to super:
vision on the part of the military authorities, or of superior c1vil

authorities appointed by him 2. He may require persons s serving
him to take an oath engaging themselves during the continuane
of the occupation to obey his orders, and not to do anything ¥

No. 686; Rolis

1 Order of the Civil Governor of Rheims. D’'Angeberg,
Bluntsehi

Jaequemyns, La Guerre Actuelle, p. 32; Calvo, ii, 1868-71.
(§ 600) says that the measure was ‘ peu recommandable.’
At St. Quentin and other places the Germans innoc
required hostages as a guarantee against the commission of irre
ties between the surrender of the town and the completion of 1ts e
It is not easy to suppose that any hot-headed person who might be ! .
to break into acts of violence at such a moment would be deterred b{mﬂ |
prospect that two municipal counsellors would be prisoners in Germany
the end of the war.’ o (b
* In 1806 Napoleon, on oceupying the greater part of Prussis, retain

existing administration under the general direction
Lanfrey, Hist. de Nap. i. iv. 25. The Duke of Wellington, ©

France, directed the loeal authorities to continue e S -
functions, apparently without appointingany English superiot - |
Despatches, xi. 307. The Germans, mm_mw,in!ﬂﬂ‘ .lﬂ'
officials, at least in Alsace and Lorraine, in every Wﬂ; GI';:
a 1I'Usage, &ec. p. 98. |

ently but uselesly

gulnr hostili
pltiﬂ-
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his prejudice ! ; but he cannot demand that they shall exercise PART 111

their functions i his name®. The former requirement is merely
s precaution which 1t is reasonable for him to take in the interests
of his own safety; the latter would imply a claim to the posses-
sion of rights of sovereignty, and would therefore not be justified
by the position which he legally holds within the occupied territory,

CHAP. LV

Under the general right of control which is granted to an Use of the

invader for the purposes of his war he has obviously the right of

territory. He therefore intercepts the produce of the taxes, of
duties *, and other assistance in money, he closes commercial
access 80 as to blockade that portion of the territory which is
conterminous with the occupied part, and forbids the inhabitants
of the latter, under such penalties as may be necessary, from
pining the armies of their country *.

' American Instruct., art. 26 ; Bluntschli, § 551. The following was the
oath taken in 1806 by the Prussian officials who continued to exercise their
- Punctions during the French occupation : ‘I swear to exercise with fidelity

the authority which is committed to me by the Emperor of the French, and
- % aet only for the maintenance of the public tranquillity, and to coneur
| ﬂ all my power in the execution of all the measures which may be
~ ®tdered for the service of the French army, and to hold no correspondence
L- With its enemies.’ Alison, Hist. of Europe, v. 855.

- " Calvo, § 1891, In 1870 this rule was infringed by the German authorities
8 France, who after the fall of the Emperor Napoleon ordered the Courts at
Shoey to

._ administer justice in the name of the ‘High German Powers
“WP¥ing Alsace, Lorraine, &c.,” alleging that the formula ‘in the name of

feneh people and government,” which was actually in use, implied
UBuition of the republic. The situation was no doubt embarrassing, as
A was at that time unwilling to negotiate with any but the Imperial
o ‘ment ; but there can be equally little doubt that the manner in which
HiHeulty was met was eminently improper. Few will probably be found
“WPute the common sense of the remark of M. Bluntschli, who says (§ 547)

‘4 Solution la plus naturelle aurait été ou bien une formule neutre, par

Hheir sittings. For documents connected with the occurrence, see
i 1896. The French Manuel & 1'Usage, &c. (p. 1o0) preseribes that
‘68 shall be allowed to administer justice in the name of the

i S
e .
LaL

:

 paying duties to an invader are of course not liable to pay

| time when he is expelled or withdrawn. _

nom de la loi,”” ou la suppression de la formule elle-méme,
* WELItE est fort contestable” The courts refused to obey, and sus-

resources
of the

preventing his enemy from using the resources of the occupied OUnEry.

>
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pART 111 Under the same general right he may apply the resources of
CHAP- IV 1 e country to his own objects. He may compel the inhabitants
to supply him with food, he may demand the use of their horses

carts, boats, rolling stock on railways, and other means of trans:

port, he may oblige them to give their personal services in matter

which do not involve military action against their sovereign.

according to French law, and inhabiting occupied territory not comprised
within the governor-generalship of Alsace-Lorraine, left their place of
residence clandestinely, or without sufficient motive, their relatives wer
fined so francs for each day of absence (Ordonnance of 27th Oet., 185
D'Angeberg, No. 684). Within Alsace-Lorraine a decree ordered (art. 1) that
¢ celui qui se joint aux forces militaires francaises est puni par la confiscation
de sa fortune présente et future et par un bannissement de dix ans. (Art 5/
Celui qui veut s'éloigner dy siége de son domicile, doit en demander, aprs
justification préalable de motif, Pautorisation par écrit au préfet. De celul
qui s’est éloigné, sans cette autorisation, plus longtemps que huit jours de
son domicile, on suppose en droit qu'il est allé rejoindre les forces frangaises.
Cette supposition suffit pour la condamnation.’ (D’Angeberg. No. 875
Commenting upon the latter order M. Bluntschli says (§ 540) that ‘au suje
des peines de la confiseation et du bannissement prononcées contre les ow
trevenants des doutes graves peuvent étre soulevés, d’une part, parce qué %

; peines paraissent d'une rigueur excessive, et ensuite parce que leurs effets ont
: une durée plus considérable que les intérats militaires ne lexigent.” M. Rolifl
Jaequemyns thinks (Second Essai, p. 34) ‘qu’il n’est pas contraire au dl'f%‘"l
d’exiger des habitants que, pour s’absenter, ils se munissent d'un perm¥
- spécial, et de considérer comme suspects ceux qui, étant en age de porter les
armes, voyagent sans ce permis.” Buf, ‘nous ne pouvons que trouver
exorbitants les moyens indiqués par le décret. La peine odieuse par ‘?lh'
méme de la confiscation générale de tous biens présents et futurs devient
plus odieuse encore lorsqu'elle s'applique A un acte qui dans 1'0piﬂi01f de oo
auteurs a dii passer non seulement pour légitime, mais pour obligatoire. -
On peut comparer lindividu qui a réussi & s'échapper sans permi® i,’
vaisseau . . . qui violerait un blocus. Une fois 1'obstacle franchi, ¢*
a l'état dont la vigilance a été en défaut & en subir les conséquenees - - .
Tout ce que I'on pourrait admettre c’est que, jusqu’au retour de Ja persons®

{ | absente sans permis, 'état envahissant mit ses biens sous séquestr #

1 " visoire.” It may be answered to the above criticisms that the l"ﬁdf

. Ty minhmt pumaad by an in rader being entirely indgl{enqant s
_ Jegitim of the action for which its punishment is mﬂ:ota&"
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But the right to take a thing does not necessarily involve the PART III
right to take 1t without payment, and the right of an invader jg A% IV

a bare one ; so long therefore as he confines himself within the
limits defined by his right of control he can merely compel the
render of things or services on payment in cash or by an ac-
knowledgment of indebtedness which he is himself bound to
honour. If he either makes no such payment or gives receipts,
the value represented by which he leaves to the sovereign of the
oecupied territory to pay at the end of the war, he oversteps these

limits, and seizes private property under his general right of
appropriation 1,

It has been already mentioned that belligerents have commonly Legal re-

assumed, and that some writers still maintain, that it is the duty Lfi;’;‘;;fy

of the inhabitants of an occupied country to obey the occupying to the
wvereign, and that the fact of occupation deprives the legitimate ment and

sovereign of his authority. It has been shown however, upon f:ﬂng

the assumption that the rights of an occupant are founded only fii;_'d i
- military necessity, that this view of the relation between the bt
‘ovader and the invaded population, and between the latter and
their government, is unsound. The invader succeeds in a military
operation, in order to reap the fruits of which he exercises control
m the area affected ; but the right to do this can no more
Mmply a- correlative duty of obedience than the richt to attack
And destroy an enemy obliges the latter to acquiesce in his own

“ate harshness is too great. In the particular case the Alsace-Lorraine
98 Was not issued till December; it strikes no one but the emigrant
*3 and 12,000 men had already escaped to join the French army 1
& ﬁmlt Chaudordy, D’Angeberg, No. 1024) ; under all the circum- L
erefore it possibly was not too severe. The earlier decree affecting 3. |

- Occupied provinces is far more open to criticism. Vicarious .'. ]

-

nent never commends itself by its justice, and recourse should only

iti 1 the last extremity. M. Bluntschli’s objection that the effects
nt ought not to have a greater duration than the state of

- which renders it necessary is sound. The termination of
P- 423. The distinction must be kept in mind, belligerent
 some writers being anxious to represent seizure without

il
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PART III destruction. The legal and moral relation therefore of an enemy

CHAP. IV

Duties of
an occu-

to the government and people of an occupied territory are not
changed by the fact of occupation. He has gained certaip
rights ; but side by side with these the rights of the legitimate
sovereign remain intact. The latter may forbid his officials te
serve the invader, he may order his subjects to refuse obedience,
or he may excite shsurrections . So also the inhabitants of the
occupied territory preserve full liberty of action. Apart from an
express order from their own government they are not called
upon to resist the invader, or to neglect such commands as do
not imply a renunciation of their allegiance ; but on the other
hand they may rise against him at any moment, on the full
understanding that they do so at their own peril.

Though the fact of occupation imposes no duties upon the i~
habitants of the occupied territory the invader himself is not left
equally free. As it 1s a consequence of his acts that the regular
sovernment of the country 1s suspended, he is bound to take
whatever means are required for the security of public order”;
and as his presence, so long as it is based upon occupation, i
confessedly temporary, and his rights of control spring only from

1 Bluntschli (§ 541) justly says that when the government of an invaded
territory withdraws its functionaries, and even its police, as Was done b¥
Austria in 1866, the enemy suffers much less than the inhabitants. The
ordinary life of the country is paralysed, but the invader will find the mesn®
of doing whatever is necessary for his own convenience.
Goctrine stated in the text is well founded, M. Bluntschli is WM -
declaring (§ 540) that the French government overstepped the limits of i'
rights in December 1870, when it forbade the people in Lorraine under paif
of death to work for the German forest administration.
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the necessity of the case, he is also bound, over and above the PART 111
himitations before stated !, to alter or override the existing laws "

as little as possible, whether he is acting in his own or the general
interest. As moreover his rights belong to him only that he may
bring his war to a successful issue, it is his duty not to do acts
which injure individuals, without facilitating his operations, or
putting a stress upon his antagonist. Thus though he may make
use of or destroy both public and private property for any object
connected with the war, he must not commit wanton damage,

and he is even bound to protect public buildings, works of art,
libraries, and museums 2,

The consequences of occupation being so serious as they in fact When oc-

are to the inhabitants of an occupied territory, it becomes im- E:é}ia:f:::m

portant to determine as accurately as possible at what moment it 2
begins and ends in a given spot. Up to a certain point there
can be no doubt. Within the outposts of an army and along its
lines of communication, so long as they are kept open, the exclu-
sive power of the invader is an obvious fact. But in the territory

along the flank and in advance of the area thus defined 1t is an
unsettled question under what conditions occupations can exist,

- According to one view it is complete throughout the whole of a
'; hﬂt forming an administrative unit so soon as notice of occu-
Pation has been given by placard or otherwise at any spot within

#

it unle mﬂ.lmry resistance on the part of duly organised national

ops still continues *; when occupation is once established it
.--r.', cease by the absence of the invading force, so that flying
U8 on simply passing through a place can render the in-
M to penalties for disobedience to orders issued
| ‘h” no means of enforcing them exists, or for
| e clearly stated in arts. 2 and 3 of the Project of Declara-
. u See also the Manual of the Institute of Int. Law, arts,
B ok 56, L o o

: i
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PART III resistance offered at any later time to bodies of men in themselves
CHAP. IV . ufficient to subdue such resistance ; although also occupation
comes to an ?nd if the invader is expelled by the regular amy
of the country, it is not extin guished by a temporary dispossessim;,
effected by a popular movement, even if the national government
has been reinstated. This doctrine may be gathered from the
recent German practice, and from that of Napoleon in the early
years of last century; it is therefore that which has been acted
upon in most modern wars in which occupation has taken place
upon a large scale’. No distinet usage of a more moderate kind
can, on the other hand, be said to have formed itself ; though

1 M. Bluntsghli’s language (§ s44) expresses the above view, except tha!
he would seem to exclude occupation by flying columns: ‘La prise de
possession du territoire ne cesse pas par le simple fait du départ des troupes
d’occupation. Lorsquune armée péndtre sur le territoire ennemi, el
conserve la possession de la partie du territoire situé derriere elle, méme
lorsquelle n'y a pas laissé de soldats, et cela tant qu'elle ne renonce P
intentionnellement & sa possession ou qu’elle n’est pas dépossédée par |'ennemi.’
See Gen. Von Voigts Rhetz on flying columns and temporarily successful
insurrections, Parl. Papers, Miscell. i. 1875, p. 65; art. 1 of the German

Arrété of 1870, quoted above, p. 473 A good example of the mannet in

which the Germans maintained occupation during the French War without

the support of present or neighbouring force is afforded by their occupatiof

of the country lying between Paris, Amiens, and the sea. ‘I once travelled,

says Mr. Sutherland Edwards, ¢ from St. Germain to Louviers, a distanee of

fifty miles along a road occupied theoretically by the Prussians, without

seeing a Prussian soldier. From the outskirts of Rouen to Dieppe, nearly

fifty miles, I met here and there, and at one place found a post of perhap*

half-a-dozen men. At Dieppe, Prussian proclamations on the walls and the

| local cannons spiked or otherwise spoiled ; the police and firemen disarmed
X the telegraph in every direction cut, the postal service stopped ; but 2
' where a Prussian or a German soldier. From Dieppe to Neufchatel, “"‘

a soldier, with the exception of a few invalids kept In Neufchatel in hospits'

from Neufchitel to the advanced posts of the army at Amiens, agaln ok

a soldier. Yet from St. Germain, by way of Louviers and Elbeeuf t0 Rf’m

| Fo—— | roads and IdJ:
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there are indications of the growth of an opinion hostile to the PART 111
eurrent practice. The discussions which took place at the %™
Conference of Brussels resulted in the mtroductmn of a new
article into the Project of Declaration for the purpose of defining
the conditions under which territory should be considered to be

occupied. By this, ocecupation was said to “extend only to
territories where the authority of the enemy’s army is established
and is capable of being exercised,” and it is evident from the
Protocols that capacity to exercise authority was understood to
depend upon the existence of an im mediately available force?,
The language of the article is wanting in precision, and if it
were received without amendment as the standard of law,
Lord Derby would be justified in entertaining the fear which
he has expressed, that ‘the inhabitants of an invaded territory
would find in such colourless phrases very inadequate protection
from the liberal interpretation of the necessities and possibilities
of warfare by a victorious enemy 2’ Defective however as it is,
and notwithstanding that it represents little more than an
endeavour to find out a common ground upon which conflicting
~ Opinions might momentarily unite, distinct gain would have
- %ecrued from the acceptance of any definition, however imperfect,
- Which is more in harmony with the true basis of the law of
- %ecupation than that to which great military states have hitherto
3 r - 'i the habit of giving effect. The principle that occupation,
m to confer rights, must be effective, when once stated, is
y in accordance with common sense, and too strictly

ﬂo law already established in the analogous case of

of Sweden and Switzerland directed attention to the close
ﬂinta between occupation and a blockade (Parl. Papers,
y- 64). The right of blockade which, like occupation, is
ﬁo military necessities of a belligerent, gives him certain
s of place which are defined by his immediately effective
im'-t iv. chap. vi. The principle of the article was
\ble number of jurists at a meeting of the Institute
'h 1875, See also Rolin Jaequemyn: MM

' mﬁﬂmrus-
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PART III blockade, to remain unfruitful, and there can be little doubt that
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practice will in time be modified so as to conform withiy
reasonable bounds to the deductions which may logically b
drawn from it. [The principle of the Brussels article has now
been adopted by the Hague Convention of 1899 *d

That the more violent usage is theoretically indefensible
scarcely requires proof. Rights which are founded upon mer
force reach their natural limit at the point where force ceases to
be efficient, They disappear with it; they reappear with it;
and in the interval they are non-existent. If moreover neither
the legitimate sovereign of a territory nor an invader holds &
territory as against the other by the actual presence of force, s
that in this respect they are equal, the presumption must be that
the authority of the legitimate owner continues to the exclusion of
such rights as the invader acquires by force. As a matter of fact,
except in a few cases which stand aside from the common -
<tances of extension of the rights of occupation over a district, of
which part only has been touched by the oceupying troops, the
enforcement of those rights through a time when no troops &%
within such distance as to exercise actual control, and still more
the employment of inadequate forces, constitute a system of
terrorism, grounded upon no principle, and only capable of being
maintained because an occupying army does not scruple 1
threaten and to inflict penalties which no government can 1mpose
upon its own subjects. _

If it were settled that occupation should be con sidered to exi®
only together with the power of immediate enforcement of the
rights attendant on it, occupation by flying columns, and oce¥
pation evidenced by the presence of a plainly inadequate for
would disappear ; and with them would disappear the sY%
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just to the invader. It must be admitted that the country PART 111
which is covered by the front of an army, although much of it “*" ™
may not be strongly held, and though it may in part be occupied
only by the presence of a few officials, is as a rule far more
effectually under command than territory beyond those limits,
even when held by considerable detachments. This is so much
the case that in such districts a presumption in favour of efficient
control may be said to exist which the occurrence of a raid by
national troops, the momentary success of an insurrection, or the
presence of guerilla bands, is not enough to destroy. An invader
may therefore fairly demand to be allowed to retain his rights of
pumishment, within the district indicated, until the enemy can
offer proofs of success, solid enough to justify his assertion that
~ the occupier 1s dispossessed. This requirement might probably
be satisfied, and at the same time sufficient freedom of action
might be secured to the invaded nation by considering that a
territory is occupied as soon as local resistance to the actual pre-
~%ence of an enemy has ceased, and continues to be occupied so

long as the enemy’s army 1s on the spot; or so long as it covers

it, unless the operations of the national or an allied army or local
insurrection have re-established the public exercise of the legiti-

Il

f F ate sovereign authority.




PART III

CHAPTER V

POSTLIMINIUM

WaeN territory which has been occupied and population which

CHAP. ¥ 1< been controlled by an enemy comes again into the power of

In what

ninm con-
sists,

postlimi- its own state during the progress of a war, or when a state the

whole of which has been temporarily subjugated throws off the
yoke which has been placed upon 1t before a settled conquest has
been clearly effected, or finally when a state or portion of a stale
is freed from foreign domination by the action of an ally befores
conquest of it has been consolidated,the legal state of things exist-
ing prior to the hostile occupation 1s re-established. In likemanner,
when property of any of the kinds which have been mentioned
as being susceptible of appropriation during the course of hostili-
ties is captured by an enemy, and is then recaptured by the state
to which it belongs or of which the person to whom it belongs
a subject, or by an ally, before the moment at which it so be
comes the property of its captor that third parties can receive &
transfer of it, the owner is replaced in legal possession of it. In
all these cases the legal state of things existing before the hostle
occupation or capture is conceived of for many purposes as having

been in continuous existence l. _
what is called, byanunnM_
f postliminium, from a somewbst
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another, the control exercised over its inhabitants being the PART 1 I
mere offspring of military necessity, and appropriation by con- ™™
quest in those cases in which the intention to conquer is present,
being incomplete during the continuance of war, the rights of
the original state person, where the life of the state is momen-
tarily suspended, or of the legal owner, where a portion of its
territory 1s cut off, remain untouched. The state is simply de-
prived temporarily of the means of giving effect to those rights
and when the cause of the deprivation is taken away, it is not a
right, but the fact of power which revives. In the case there-
fore of territory recovered after hostile occupation the right of
postliminium is merely a kind of substantive dress which is
given to the negative fact that a legitimate owner is under no
obligation to recognise as a source of rights the disorder which
18 brought into his household by an intruder; and though the
case of property susceptible of appropriation during war is not
identical, since the right of the enemy to deal with it as his own
arises immediately that effectual seizure is made, it is rendered
elosely analogous by the fact that evidence of effectual seizure 1s
- only considered to be sufficient to bind the other belligerent; or
o warrant recognition by neutrals, after the captured object has
| -h hken into a safe place. In effect, the doctrine of post-
. mininm amounts to the truistic statement that pmperty
Sovereignty cannot be rega.rded as appropriated until their appro-
haa been completed in conformity with the rules of

nal law.
mdae ea'ta.m of the eﬁeeta of posthmmmm, wlmh

s



